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[bookmark: _ednref1]According to an Israeli television news report on January 9, 2018,[1] the Israeli prime minister’s National Security Council recently cautioned the Knesset Foreign Affairs and Security Committee that the Prosecutor of the International Criminal Court (ICC) will likely open a formal investigation against Israeli officials and officers in response to Palestinian complaints regarding Israel’s 2014 “Protective Edge” operation in the Gaza Strip and Israel’s building of settlements in the West Bank areas of Judea and Samaria.
According to this report, “The opening of an investigation has serious implications for Israel. It will be directed against people and could involve warrants for investigations and arrests.”
The report refers to differing views within Israel’s justice and foreign affairs ministries as to the seriousness of this issue, it holds that these ministries nevertheless view the matter with concern and appreciate the need to deal with it at the legal and political levels to remove the threat.
It is unclear if the fears of the Israeli National Security Council are based on solid information emanating from the Office of the ICC Prosecutor, or merely on conjecture. However, there exists a certain lack of knowledge and awareness among Israeli government officials, and even more so among the Israeli media, as to the details and procedures of the ICC and its Statute.
This is all the more evident regarding the legality of the Palestinian status vis-à-vis the ICC and of their complaints to the court.
The following observations deal with some of the legal and political aspects of the issue.
Jurisdiction of the ICC regarding “Palestine”
[bookmark: _ednref2]The Statute of the ICC clearly establishes that it is open to signature/accession by states only.[2]
The Palestinians consider themselves to be a sovereign state with defined territory, and as such, entitled to be a party to the ICC Statute. On the strength of that, they have entered complaints against Israelis for crimes allegedly committed on sovereign Palestinian territory.
[bookmark: _ednref3]Their assumption relies on UN General Assembly Resolution 67/19 of December 4, 2012, which accorded “to Palestine non-member observer State status in the United Nations.”[3]
[bookmark: _ednref4]This resolution was a political, non-binding General Assembly resolution. The UN General Assembly does not have the legal capacity, pursuant to the UN’s Charter, to establish states, but only to accept existing states pursuant to a recommendation of the Security Council.[4] However, the Palestinians view this resolution as the source of authority for their accession, as a fully-fledged state, to the ICC statute and to membership of the court, as well as to other international treaties and organizations.
The ICC Intercedes
Despite the lack of any valid legal foundation for this assumption, the international community has, in general, accepted the resolution as granting statehood to the Palestinians. In fact, in a statement by the ICC Prosecutor Fatou Bensouda, dated February 9, 2014, entitled “The Public Deserves to know the Truth about the ICC’s Jurisdiction over Palestine,” the Prosecutor, in referring to General Assembly Resolution 67/19, stated:
[bookmark: _ednref5]The Office of the Prosecutor examined the legal implications of this development for its purposes and concluded that while this change did not retroactively validate the previously invalid 2009 declaration lodged without the necessary standing, Palestine could now join the Rome Statute.[5]
This conclusion is legally puzzling in light of the clear lack of legal authority for the UN General Assembly to declare statehood.
[bookmark: _ednref6]However, on the strength of this ICC prosecutorial green light, on December 31, 2014, the Palestinians formally recognized the Court’s jurisdiction “for the purpose of identifying, prosecuting and judging authors and accomplices of crimes within the jurisdiction of the Court committed in the occupied Palestinian territory, including East Jerusalem.”[6]
They proceeded to present to the court their complaints regarding crimes committed in their view by Israelis on their territory.
[bookmark: _ednref7]On January 5, 2015, the ICC announced its acceptance of these complaints and proceeded to open a preliminary examination, stating that “Acceptance of the ICC’s jurisdiction does not automatically trigger an investigation. It is for the ICC Prosecutor to establish whether the Rome Statute criteria for opening an investigation are met and, where required, to request authorisation from ICC Judges.”[7] 
[bookmark: _ednref8]On January 6, 2015, the UN Secretary-General announced his acceptance of the “State of Palestine” as a fully-fledged state party to the ICC Statute.[8]
It is this factual situation that forms the basis of the evaluation by the Israeli National Security Council according to which the Prosecutor will likely open a formal investigation in 2018.
Observations and Questions
The fact that the UN Secretary-General and the ICC Prosecutor accepted the “State of Palestine” as party to the ICC statute enabled the Prosecutor to open a preliminary examination of the Palestinian complaints. However, there is a legal question as to whether acceptance of “Palestine” as a state, on the strength of a political, non-binding General Assembly resolution, duly follows the accepted criteria in international law for statehood and fulfills the definition of a state as required by the ICC statute.
International law does not recognize General Assembly resolutions as a source of legal authority for granting statehood. Following on from this, the Palestinians cannot give jurisdiction to the ICC over territory over which they do not exercise sovereignty and jurisdiction, and which is subject to an ongoing dispute and negotiation as to its final status.
In this context, one may ask how the ICC, as a juridical institution established on the basis of legal principles and norms, could, in light of the requirements of its statute, rely on a political, non-binding resolution of the General Assembly as a source of authority for accepting a non-state entity claiming to be a state?
[bookmark: _ednref9]The decision to accept “Palestine” as a party to the ICC statute, and to accept Palestinian complaints against Israel was rejected as illegal by the U.S. Administration, and the U.S. Congress adopted a resolution to the same effect on May 18, 2015.[9]
A further legal question is how is it  possible to impart to the ICC legal jurisdiction over disputed territory, the sovereign status of which has yet to be agreed upon between the parties to the dispute?
[bookmark: _ednref10]In this context, the Palestinian leadership and Israel agreed in the 1993-5 Oslo Accords that the permanent status of the territories would be resolved by negotiation between them and not through unilateral action or imposition by international bodies. The Oslo Accords were witnessed by international leaders including the United States, Russia, the EU, Egypt, Jordan, and Norway, and the Accords were endorsed in UN resolutions.[10]
Conclusions
In light of the lack of any valid legal basis to the Palestinian claim to statehood, and in light of the fact that Palestinians’ status, and that the status of the territories are under ongoing dispute and negotiation, there can be no legal or logical foundation to accept “Palestine” as party to the ICC statute. Thus, there is no basis for extending the court’s jurisdiction over the territories under dispute, pending resolution of the dispute and the determination, by agreement, of their final and permanent status.
Lacking any legal foundation, the Palestinian complaints – regarding both the “Protective Edge” operation and Israeli settlements – must, therefore, be rejected by the ICC.
[bookmark: _ednref11][bookmark: _ednref12]The ICC statute renders inadmissible any case that has been duly investigated[11] and, as necessary, prosecuted by the legal authorities of the state concerned.[12] The appropriate legal and law enforcement authorities in Israel maintain the highest international standards, in fitting with the norms and requirements set out in the ICC Statute.
However…
Despite the legal logic set out above, political realities may nevertheless intervene in the functioning of the ICC regarding the issue of the Palestinian status vis-à-vis the court and the Palestinian complaints:
· [bookmark: _ednref13]The Court, according to the provisions of its statute, was established as an independent juridical institution whose judges and prosecutor are expected to be impartial and independent in the performance of their functions.[13] However, the negotiation and drafting of the ICC Statute, like any international instrument, was a political process with the concomitant political pressures and compromises involved in such processes.
· [bookmark: _ednref14]Political manipulation in the drafting of provisions of the Statute, including the content of the listing of crimes which are part of the court’s jurisdiction, resulted in the refusal of certain states, including Israel, Russia, and the United States, to become party to the Statute.[14] 
· [bookmark: _ednref15][bookmark: _ednref16]The judges of the Court and its prosecutor, “persons of high moral character, impartiality and integrity,”[15] are chosen by their national states and elected by the “Assembly of States Parties,” an international organization established by the ICC Statute, which functions, votes and manages the administration of the Court.[16] Like any other international organization, it functions on the basis of UN geographical groupings and the usual political bargaining and pressures that typify international organizations.
· Having been accepted by the UN and the Court’s prosecutor as a state party to the ICC Statute, the Palestinian leadership has assumed that the Court will thus extend its jurisdiction to war crimes allegedly committed by Israelis in what they claim as the “Palestinian territories occupied by Israel.” The Palestinians repeatedly and visibly submit complaints against Israel to the ICC, treating the court as if it is their own, backyard tribunal.
It remains to be seen whether the ICC will allow itself to be politically manipulated by the Palestinians and by prevailing political pressures, as part of the Palestinian “lawfare” campaign against Israel.
Or, to the contrary, whether it will assert its legal authority as the responsible international juridical institution it was intended to be and, based on clear, objective legal reasoning, will reject the Palestinian manipulation.
In this context it is noteworthy to quote the words of the ICC Prosecutor on the issue of political manipulation of the ICC, in the hope that the court will indeed act accordingly:
By the very nature of the Court’s mandate, every situation in which I act in my capacity as ICC Prosecutor will be politically fraught. My mandate as Prosecutor is nonetheless clear: to investigate and prosecute crimes based on the facts and exact application of the law in full independence and impartiality. 
Whether States or the UN Security Council choose to confer jurisdiction on the ICC is a decision that is wholly independent of the Court. Once made, however, the legal rules that apply are clear and decidedly not political under any circumstances or situation. In both practice and words, I have made it clear in no uncertain terms that the Office of the Prosecutor of the ICC will execute its mandate, without fear or favour, wherever jurisdiction is established and will vigorously pursue those – irrespective of status or affiliation – who commit mass crimes that shock the conscience of humanity. The Office’s approach to Palestine will be no different if the Court’s jurisdiction is ever triggered over the situation. 
[bookmark: _ednref17]It is my firm belief that recourse to justice should never be compromised by political expediency. The failure to uphold this sacrosanct requirement will not only pervert the cause of justice and weaken public confidence in it, but also exacerbate the immense suffering of the victims of mass atrocities. This, we will never allow.[17]
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