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Honourahle President, Excellencies, ladles and gentlemen,

| am today presenting my sccond report to the General Asscmbly which evaluates the mandate and
warking methods of the Office of the Ombudsperson o the Al Chiida Sanctions Commillee, as
cstablished by Security Coumeil resolution 1904 (2009) and subscquently strengthenad by resolution
1989 (20011}, The report evaluates the mandale of the Ombudsperson against minimum international
standards, assesses its impact on the due process deficits inherent in the Al Qaida sanctions regime,
and muakes recommendations for amending the mundate o bring it inte Tull conformity with
international human rights norms,

Az delegates are awurc Lhe mandate of the Al Qaida regime is due for reconsideration and renewal in
December, 1L is no secret thal lhere is a range of views among Stales as o whether the regime
requires further amendment, and il so, what amendments are required.  The report T am presenting
today aims to provide sssistance to States in formulating their position on these contentiouy guestions.

In preparing the report 1 consulted widely among the relevant stakcholders, interacting over a period
of months with the Chair of the Sanctions Commillee, the Committee itself, the Sanctions Monitoring
Team, the Office of the Ombudspersun and many of the laveyers acting for listed individuals. 1 have
 met with the like-minded group of States (Austria, Belgium, Costa Rica, Denmark, Finland,

th Sweden and Switzerland) as well as consulting on

w i

entities and individuals associat

' : \ ith Al % s a threat Lo interna : fonal s
scourity. It has also determined that an effective sanctions regime is fiecessary o address that threat,

I35 therelore essentinl that this regiine should he capable of effective enlorcement.

I_r! its current ﬂ:zrm the regime requires all Stales to impose a range ol measurcs, including asset
lreezes, 11_1rernaunnali travel bans, and arms cmbargocs on individuals snd emtilies designated hy its
owm sanclivms cormmittee as being associated with Al Qaida,

These sanctinps Lypically vesult in 4 denial of access by listed individuals
refusal of social SEC-LFFIE}I* benefits, limitations on their ability to waork, and restrictions an their ability
to muwe around domestically ar ravel abroad, Tt allects every area of their daily lives and led the

-E:uprenm: Clourt +I:rf‘ ome permancnt member of the Securily Council 1o describe designated individuals
as effcetively prisoners of the state

to their own property, a

The adu_]:ltion ol a measure which cnubles the Security Council 1o make listing decisions without any
ex agnte independent review, and withoul wny efliective and binding judicial review of dpplications for

the de-listing of individuals and entities on the consolidated list has bren seen by many as a ready

means by which individual States can muke exceutive decisions with far resehing comsequences tor




their own citizens unconsirained by domestic judicial review or the human rights treaties by which
they are hound.

It has alzo raised concerns that the system is open to abuse by individual States who have, in the past,
nominated individualy and entities for inclusion in the Consolidated Lisl as a means of SUppressing
political dissent. | have found evidenee in the course of MLy review that suppﬂrlﬁ:-mi‘s'ﬁqgg&ﬂibﬁ..

Predictably therctore the regime has come under .-u_rstélinﬂd:-__z;nd_ MHﬁx:-.mﬂﬁ-'-ﬁﬁn 5
years, including from the High Commissioner for Human Rights, from iy prede

Rupporteur Murtin Scheinin, as well as a wide ang:ni‘nmfnualamdmg:mulmmmﬁ, ib
described in my report, -

of the ICJ. Refening 1o the virtyally uniform. criticism of the repime as it then sto

concluded that it violated (undamental pnuniplmfhmﬁmwmmmf* and agr
the Parl iamentary Assembly of the Couneil of mwmﬂil‘mmﬁﬁ

insttution,

The concerns of the nternational community were summed jpp::-h'?ﬂﬂ@-;kﬂ'

o eetion | have set qutto answer in this morning’s report is wheths A
of the Ombudsperson i sufficient to addresy thm*mwm%ﬂﬁa cleomnir
Process improvements thal have hémhw‘ghtﬂhnuthyﬁmﬁywtﬁﬁi 904 (2
1989 (2011), and by the dedicated work of Kimberly Prost, the present Ombudsperson, Uil
concluded, for the reasons set tut in detail in the report, ﬂmfwﬁmuahmwm necessary |o bring the
procedure into line with international minimum standards of due PrOCEss.

Since the Security Council Jucks enloreement machinery of T,’rs a1t is dcpun_dgn‘r _upu{: McTEi:;
Stales to give effect to its decisipns., Slates are bv.:_-uuq.'j‘I:.ry Article 35 of the Charter 1o -1.IT-1P eme;]I >
sanctions regime adopted under Aricle 39. Bul the ability of States to comply with this ”ngltmﬁ:e
ubligation, ewed to the fnternuational LT Ly as a whn!;a, has heen scverely compromise v
absence of adequate due process mechanisins within the regime.




Ombudsperson and the Monitoring Team, as well as the conclusions in the report | am presenting this
morning, It will certainly take accoimt of the decision of Hhe security Council in December as to the
future shape of the regime and the future powers al the Ombudsperson, Indeed, Tam told that one of
the guestions put to the parties during the hearing of that case was whether the 1N currently has amy
plans to linplement a system ol elfective judicial review.

This series of adverse judivial rulings has undermined both the perceived legitimacy of the regime and
its effeetive enlorcement, T the measures cannol be lawlilly implemented wl the national and
regional level then the logic of universal sanctions falls away. raising the spectre that taroeled funds
could begin migrating towards those jurisdictions that cannol implement the rogime consistantly with
their domestic and international legal obligatioms, Tt is therefore imperative that the security Couneil
o finds a solution that is compatible wilh the human rights standards hinding on Member States.

In the report Lam presenting this morning I conclude that the Council's powers under Chapter V1L of
the Charter are broad enough to enuble it to cnliance the effectiveness of the regime by establishing an
independen! adjudicator at UN level with jurischction 1o review and overturn a desigmation by the
Clotmmittes,

This would not require any radical procedural departures fiom the present regime, It would simply
require the Security Council o undertake to ahide by the recammendations ol the Ombudsperson, If
this simple siep were tken, fouether wilh a serics of consequential procedural amendments, the
regime would pass muster under constitutional and international human rights review, Dul il these
measyres arc not taken then it will, in my view. continue 1o encourler insurmountable obstacles o
effective enforcoment in Furope and clsewhere.

Taking this relalively simple step wonld promote international pice and security by strengthening the
regime’s enforcement, whilst harmanixing the imperatives in Article 1(1) and Anicle 1{3) of the
Charter, as envisaged by the General Assem bly, It would ai the same time resolve the contlict of
inlernational norms currently impeding implementation and it would honour the purposive synthesis
outlined by the Sceurity Couneil itsell in the preamble 1o resolution |989 [20L1).

For the Security Council 1o take this slep would not entail any impermissible delegation of Chapter
VIl powers. This is beeause It would require the adoption by the Council of a resolution i which the
Council itself would volunlarily underiake to shide by the conclusions of sn independent adjudicator.
The Council could of course, a1 any time, revole or amend the relevant resolution, And in BT LVEnT,
review by an independent adjudicator would not be directed o decisiomy of the Council itself, 1y
would be directed primarily W the decisions of w subordinate body exercising delegated exceutive
pOWLTS,

I therifore conclude in today's report that there is no sustainable legal nbjection Lo the establishiment
ol & mechanism of independent judicial review. | acknowledge und welcome the decisions of the
Security Couneil to introduce an Ombudspersan with power Lo make non-binding recommendations
lo the Committee (or the de-listing of individuals. and subsequently to strengthen her mandate 1o pive
it added maction. Bul the ultimate declsion-making power still rests with the Committee which i5, an
any view, a purely executive body thal is not subject to binding judicial review on the merils. The
Committee continues 1o act as judize in its own cawsv, and lacks the rudimentary safegnards LECERSETY
to secure a fair hearing by an independont and impartial tribunal.

1 have therefore made a scries of detsiled recommendations in Loday's ceport which, if implemented in
full, would bring the regime into contormily with the requivements ol international liuman rights law
and, ul the same time, sceure its efftctive and universal implementation, If the UN s 1o take the
implementation of targeted sanclions seriously i1 is now imperative that it should inove to make the
system compatible with the international law norms that are binding on Member Siates,



