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Note by the Secretary-General


The Secretary-General has the honour to transmit to the members of the General Assembly the report of the Special Rapporteur on the promotion and protection of human rights and fundamental freedoms while countering terrorism, Martin Scheinin, submitted in accordance with General Assembly resolution 62/159 and Human Rights Council resolution 6/28.



Report of the Special Rapporteur on the promotion and protection of human rights and fundamental freedoms while countering terrorism

	
Summary

	
Following the introduction, section II of the present report highlights two key activities of the Special Rapporteur, including a visit in December 2007 to Guantánamo Bay for the purposes of observing military commission hearings and a summary of an official country visit to Spain in May 2008. The main thematic focus of this report is the fundamental right to a fair trial in the specific context of prosecuting terrorist suspects.

	
Section III of the report provides an overview of the applicable legal framework as reflected in international human rights treaties, treaty and customary international law, and conventions to counter terrorism. Of particular relevance is Human Rights Committee, general comment No. 32 on article 14 of the International Covenant on Civil and Political Rights. The Special Rapporteur also emphasizes that fundamental principles of the right to a fair trial may not be subject to derogation and that any derogation must not circumvent the protection of non-derogable rights.

	
In section IV of the report, the Special Rapporteur analyses the key role of the judiciary both as a vehicle of legal recourse to ensure that terrorist suspects who are detained pursuant to criminal law provisions or subject to “administrative detention” or detained during the course of participating in hostilities have effective access to the courts. The Special Rapporteur reflects on the key elements of independence and impartiality that are required of a judicial institution in order that justice can be administered in a competent, fair and open manner. In this context, the jurisdiction of military or special courts is discussed. The Special Rapporteur also addresses a key area of concern regarding the broader issue of access to justice regarding the practice of listing and de-listing individuals and groups as terrorist or associated entities by intergovernmental bodies or by a national procedures of a State.

	
Various aspects of a fair hearing are outlined in section V of the report, which include: the privilege against self-incrimination; evidence obtained in breach of human rights or domestic law will render the trial unfair; the right to equal treatment and equality of arms; the right to disclosure of information and the right to representation; and applicable standards of proof.

	
Section VI of the report makes a reference to death penalty cases and reflects the concerns of the Special Rapporteur when a trial involving terrorism offences could lead to the imposition of capital punishment. All stages of the proceedings and the consideration of appeals on matters of fact and law must comply with all aspects of a fair trial.

	
In the concluding section, the Special Rapporteur emphasises a number of basic principles as elements of best practice in securing the right to a fair trial in terrorism cases.
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I.
Introduction

1.
The present report is the fourth submitted to the General Assembly by the Special Rapporteur on the promotion and protection of human rights and fundamental freedoms while countering terrorism, pursuant to Human Rights Council resolution 6/28 and Assembly resolution 62/159. It highlights activities from 1 November 2007 to 31 July 2008, including the visit of the Special Rapporteur to Guantánamo Bay in December 2007 for the purposes of observing the military commission hearings and an official visit to Spain in May 2008. The main thematic focus of this report is the right to a fair trial in the fight against terrorism.

2.
In addition to his last report to the General Assembly,
 the Special Rapporteur draws attention to his main report
 and addenda
 considered at the sixth session of the Human Rights Council in December 2007. The main report summarized the activities of the Special Rapporteur in 2007 and focused on the thematic issue of the effects of counter-terrorism measures in relation to economic, social and cultural rights. The addenda contained a communications report and reports on official missions to South Africa, the United States of America and Israel, including a visit to the Occupied Palestinian Territory. 

3.
Regarding future country visits, the Special Rapporteur accepted with appreciation the official invitation extended by the Government of Tunisia on 5 June 2008. At the time of submission of the present report, the dates of the mission had not been confirmed.


II.
Activities related to the Special Rapporteur

4.
General activities undertaken by the Special Rapporteur will be reflected in a forthcoming report to the Human Rights Council, however, two key activities are reflected below.



Country visits and follow-up visits

5.
From 3 to 7 December 2007, as a follow-up to the official visit to the United States of America in May 2007, the Special Rapporteur visited Guantánamo Bay for the purpose of observing hearings under the 2006 Military Commissions Act. The visit supported concerns previously reflected in the report of the Special Rapporteur
 regarding the incompatibility of the Military Commissions Act with relevant international standards. The hearing illustrated numerous challenges faced by the military judge to ensure fair trial principles.

6.
From 7 to 14 May 2008 the Special Rapporteur conducted an official visit to Spain. The mission report will be submitted to a future session of the Human Rights Council. The preliminary findings of the Special Rapporteur were reflected in a press statement
 issued during a press conference held on 14 May, where he acknowledged the tragic incidents of domestic and international terrorism in Spain, highlighted the international role of Spain in countering terrorism while respecting human rights and identified elements of best practice regarding the use of the criminal justice system to combat terrorism. The Special Rapporteur examined a number of key issues including concerns regarding the definition of terrorist crimes in Spanish statutory law and judicial practice and the practice of incommunicado detention. He highlighted positive aspects regarding the trial of the 11 March 2004 bombings but did note concerns regarding the pretrial phase and the right to review by a higher court. He acknowledged the Government’s efforts to address issues concerning victims of terrorism by legislative and administrative measures.


III.
Right to a fair trial in the fight against terrorism

7.
The right to a fair trial is one of the fundamental guarantees of human rights and the rule of law. It comprises various interrelated attributes and is often linked to the enjoyment of other rights, such as the right to life. The Human Rights Committee adopted in 2007 general comment No. 32, which stands as a substantial commentary of the right to a fair trial under article 14 of the International Covenant on Civil and Political Rights and reflects upon a considerable body of jurisprudence.
 In the course of his mandate, the Special Rapporteur has noted several times with concern that in the fight against terrorism fair trial rights have not always been respected. This report reflects therefore upon various aspects of article 14, of the Covenant as well as the case law, legislation and practice of a number of Member States in order to identify a set of best practices in respect of the right to fair trial in the context of counter-terrorism.
 


A.
The framework of applicable law

8.
Article 14 (1) of the International Covenant on Civil and Political Rights guarantees that all persons are to be treated equally before courts and tribunals. It provides for everyone to be entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law in the determination of any criminal charge, or of the rights and obligations of a person in a “suit at law”. Broadly speaking, the latter expression refers to various civil (private law) or administrative proceedings before a judicial body.
 Although article 14 (1) as a whole does not operate in the context of certain types of proceedings, such as extradition, expulsion or deportation procedures, the first sentence of article 14 is applicable whenever domestic law entrusts a judicial body with a judicial task and requires that any such proceedings conform to basic principles of fair trial.
 In certain issues article 13 of the Covenant incorporates the notions of due process reflected in article 14.
 In the context of extradition and deportation proceedings the prohibition against refoulement may apply not only where there is a risk of torture or other cruel, inhuman or degrading treatment,
 and in many situations where the death penalty is sought, but also to cases involving a risk of exposure to a manifestly unfair trial.
 The remaining provisions of article 14 (paras. 2 to 7) set out certain rights and guarantees applicable to the determination of criminal charges, including the right to a defence, the presumption of innocence, and the right to have one’s conviction or sentence reviewed by a higher tribunal.

9.
Various elements of the right to a fair trial, as codified in article 14 of the Covenant, are also to be found within customary law norms and other international treaties, including treaties pertaining to international humanitarian law or to countering terrorism. In similar terms to article 14, the right to a fair trial is guaranteed by article 6 of the European Convention on Human Rights, article 8 of the American Convention on Human Rights and, in somewhat lesser detail, article 7 of the African Charter on Human and Peoples’ Rights and article 13 of the Revised Arab Charter on Human Rights. The Rome Statute of the International Criminal Court also includes the basic requirements for a fair trial in the context of international criminal law.
 Equally, common article 3(1)(d) of the Geneva Conventions of 1949 on international humanitarian law prohibits the passing of sentences and the carrying out of executions without previous judgment pronounced by a regularly constituted court, affording all the judicial guarantees which are recognized as indispensable by civilized peoples. Similar minimal guarantees that are considered to reflect customary international law
 are to be found in article 75(4) of Additional Protocol I (relating to international armed conflicts) and article 6(2) of Additional Protocol II (relating to non-international armed conflicts). Fair trial guarantees under human rights treaties continue to apply during armed conflict, subject to the rare instances where a State permissibly derogates from the fair trial clauses in the human rights treaties in question.
 

10.
Furthermore, provisions within many universal terrorism-related conventions also require compliance with the right to a fair trial and the rule of law. In the context of the International Convention for the Suppression of the Financing of Terrorism, for example, article 17 requires the fair treatment of any person taken into custody, including enjoyment of all rights and guarantees under applicable international human rights law, and article 21 sets out a “catch-all” provision making it clear that the Convention does not affect the enjoyment of other rights, obligations and responsibilities of States parties. 

11.
Because the right to a fair trial is recognized not only in human rights treaties but also within international humanitarian law, international criminal law, counter-terrorism conventions and customary international law, a fair trial cannot be denied through the excuse that human rights treaties or some of them would represent a special category of territorial treaties, not applicable when a State acts outside its own borders.


B.
The non-derogable and fundamental nature of fair trial rights

12.
Despite its absence from the list of non-derogable rights in article 4(2) of the International Covenant on Civil and Political Rights, the Human Rights Committee has treated the right to a fair trial as one which may not be subject to derogation where this would circumvent the protection of non-derogable rights.
 Even in situations when derogation from article 14 is permissible, the principles of legality and the rule of law require that the fundamental requirements of fair trial must be respected. This means that: only a court of law may try and convict a person for a criminal offence; the presumption of innocence must always be respected; and the right to take proceedings before a court to decide without delay on the lawfulness of detention must not be diminished by any derogation from the Covenant.
 In the context of fair trial rights under international humanitarian law, it should be remembered that there can be no derogation from the relevant provisions of the Geneva Conventions or their Additional Protocols. Indeed, denial of the right to a fair trial can amount to a war crime in certain circumstances.


IV.
The judiciary


A.
Effective access to court

13.
The Special Rapporteur has noted a growing number of complaints that legislation introduced to combat terrorism, or legislation on national security or asylum,
 restricts rights by precluding or limiting recourse to an independent judiciary and accords broad powers to the executive.
 Typically, such laws suspend habeas corpus or amparo, and establish an internal review or appeal mechanism devoid of any judicial involvement. In this regard, the Special Rapporteur is equally concerned about the frequent abuse of immunity
 or indemnity clauses
 in counter-terrorism laws and in the broad invoking of national security concerns as a blanket bar to access to justice.

14.
Article 14 of the International Covenant on Civil and Political Rights encompasses the right of access to court in the determination of both criminal charges and rights and obligations in a suit at law, for the purpose of ensuring that no individual is deprived of his or her right to claim justice. The right of access to courts and tribunals is not limited to citizens of the State, but must be available to all individuals, regardless of nationality or statelessness, or whatever their status (whether asylum seekers, refugees, or other persons who may find themselves in the territory or subject to the jurisdiction of a State).
 The right under article 14(3)(c) of the Covenant to be tried without undue delay in the determination of any criminal charge means, in practical terms, that a person must be brought before the courts without delay and that criminal proceedings, including any appeal arising from them, must be disposed of promptly. What constitutes “reasonable time” is a matter of assessment in each particular case, taking into account factors such as the complexity of the case, the conduct of the accused, and the manner in which the matter was dealt with by the administrative and judicial authorities. 

15.
It should be remembered that article 14(5) of the Covenant guarantees the right to one’s conviction and sentence to be reviewed by a higher tribunal without delay, which is not limited to matters of law but also a review of facts.
 Effective access to appeal rights includes the need to provide reasoned decisions, which is particularly important since it is often through access to independent review and appeal mechanisms that the right to an effective remedy is facilitated.
 Equally, when a trial in absentia has taken place, there must be an opportunity for a fresh determination of the merits of the case in the presence of the accused once the accused has found out about the proceedings.
 

16.
A specific issue of concern for the Special Rapporteur regarding access to justice is the practice of listing and de-listing individuals and groups as terrorist or associated entities, whether by the Security Council through its Al-Qaida and Taliban Sanctions Committee, by the European Union, or by national procedures. This practice has had a serious impact on due process related rights for individuals suspected of terrorism, as well as their families.
 Because the indefinite freezing of the assets of those listed currently operates without a right to be de-listed, this amounts to a criminal punishment due to the severity of the sanction. As long as there is no independent review of listings at the United Nations level, there must be access to domestic judicial review of any implementing measure.
 Even where listing does not result in the indefinite freezing of assets, but holds other consequences which might fall short of a criminal punishment, it should be noted that access to courts and a fair trial may also arise from the general provisions of article 14(1), as applicable to a suit at law. At a minimum, the standards required to ensure a fair hearing must include the right of an individual to be informed of the measures taken and to know the case against him or her as soon as possible, and to the extent possible, without thwarting the purpose of the sanctions regimes; the right to be heard within a reasonable time by the relevant decision-making body; the right to effective review by a competent and independent review mechanism; the right to counsel with respect to all proceedings; and the right to an effective remedy.
 The Special Rapporteur has raised similar concerns pertaining to Turkey’s classification of organizations linked to terrorist crimes and the need, in that regard, to ensure that procedures for designation are transparent and objective, and accompanied by a right to appeal to an independent judicial body.
 


1.
Access to court by those in detention

17.
The provisions of article 14(3) interact with the obligation under article 9(3) of the Covenant to promptly bring a detainee before a competent authority. In cases involving serious charges such as homicide or murder (or terrorism as properly defined),
 and where an accused is denied bail by the court, an accused must be tried in as expeditious a manner as possible,
 even in bona fide emergency situations where there is a serious terrorist threat.
 Developments in counter‑terrorism law and practice have seen the emergence of regimes under which a person may be detained outside the context of initiated criminal proceedings, including in administrative or preventive detention for security reasons,
 or investigative detention (detention for the purpose of questioning and investigation prior to the laying of charges). The Special Rapporteur emphasizes the importance of speedy and regular court review of any form of detention, entailing a real possibility of release. 

18.
Extended periods of police detention (détention en garde à vue), without bringing a suspect before a judge, has been a long-standing practice of concern in several countries, for instance in France,
 Russia,
 Northern Africa
 and South‑East Asia.
 The Special Rapporteur is concerned that the absence of an express provision in the law to the maximum period of such detention, could lead to instances of indefinite detention.
 Equally, the Special Rapporteur is concerned about strict bail provisions, for instance in Australia.
 

19.
Of special concern to the Special Rapporteur is the use of “administrative detention” as a counter-terrorism tool against persons on the sole basis of a broadly formulated element of suspicion that a person forms a ‘threat to national security’ or similar expressions that lack the level of precision required by the principle of legality. Much of the information concerning the reasons for such detention is often classified, so that the detainee and his or her lawyer have no access to this information and thereby no effective means of contesting the grounds of the detention.
 This form of administrative detention appears to be at odds with numerous aspects of the right to a fair hearing under article 14 of the Covenant, and of access to an independent and impartial court, especially when there is no possibility for a review of the detention on the basis of substantive grounds.
 

20.
The Special Rapporteur emphasizes that a court must always be empowered to review the merits of the decision to detain and to decide, by reference to legal criteria, whether detention is justified, and, if not, to order release. It is therefore of crucial importance that the court has the power to review the evidence on which the individual is held.
 


2.
Detention and access to court by persons participating in hostilities

21.
In the case of privileged combatants apprehended during the course of an international armed conflict, such persons may be detained as prisoners of war until the end of hostilities. Prisoners of war must be released at the end of hostilities, unless suspected, convicted or sentenced of war crimes, in which case the right to a fair trial continues to apply. Furthermore, persons directly participating in hostilities during the course of a non-international armed conflict may arguably be detained for the duration of the hostilities, but can alternatively be treated as criminal suspects for their use of violence. While acknowledging the need to ensure that there is no impunity for those that commit war crimes, the Special Rapporteur emphasizes that the chance of ensuring a fair trial diminishes over time. For this reason, States should determine, without awaiting for the end of hostilities, whether a person will be tried or not and, in the affirmative cases, proceed with the criminal trial.

22.
The Special Rapporteur further emphasizes the need for clarity as to the status of any person detained in relation to an international or non-international armed conflict. The persons detained at the US military facility at Guantánamo Bay have, for example, been categorized by the United States of America as “alien unlawful enemy combatants”, regardless of the circumstances of their capture. Not only is this term one of convenience without legal consequences, but the Special Rapporteur has noted serious concerns about the overall length of detention of detainees at Guantánamo Bay (for a period of several years without charge), which fundamentally undermines the right of fair trial.
 He has also expressed serious concerns about the ability of detainees at Guantánamo Bay to seek a judicial determination of their status, and of their continuing detention.
 Determination of whether a detainee is an “alien unlawful enemy combatant” is undertaken by the Combatant Status Review Tribunal (CSRT) and the Administrative Review Board (ARB), which are both described by the Department of Defense as administrative, rather than judicial, processes. Detainees are not provided with a lawyer during the course of hearings. Even more problematic is the fact that decisions of the Combatant Status Review Tribunal and the Administrative Review Board are subject to limited judicial review only. These restrictions result in non-compliance with various provisions of the Covenant.
 The Special Rapporteur has similarly reminded the United States and other States responsible for the detention of persons in Afghanistan and Iraq that these detainees also have the right to court review of the lawfulness of their detention without delay and, if suspected of a crime, to a fair trial within a reasonable time.
 


B.
Competence, independence and impartiality

23.
The right to a fair trial before a competent, independent and impartial court or tribunal involve elements which are in nature both objective (independence) and subjective (competence and impartiality). The requirements of independence and impartiality must be treated as absolute requirements, which are not capable of limitation.
 Independence calls for the protection of judicial officers from any form of political influence in their decision-making, including any influence which might be affected against their term of office, security, remuneration, or conditions of service.
 A situation where the functions and competencies of the judiciary and the executive are not clearly distinguishable, or where the latter is able to control or direct the former, is incompatible with the notion of an independent tribunal.
 The requirement of competence calls for the appointment of suitably qualified and experienced persons to act as judicial officers in any hearing.
 

24.
While the Covenant does not prohibit the establishment or use of military or special courts and tribunals, nor the centralization of judicial investigation, prosecution and trial (whereby terrorist cases are exclusively dealt with by one ordinary court),
 the Special Rapporteur calls for caution in allocating terrorism cases to military, special or specialized courts, as this potentially raises issues under article 14
 or article 26 of the Covenant. An additional factor speaking against such solutions is that rulings of special or specialized courts may often not be subject to full review of the conviction and sentence, in respect of issues of law and fact, as required by the Covenant in article 14(5).
 


1.
Military courts or tribunals or other special courts

25.
In many countries, the cumulative effect of simplified provisions for dismissal of judges sitting in military or special courts, the lack of security of tenure of judges, the fact that often judges are serving (military) officers appointed by the executive, and the broad discretional power of the executive to refer cases to such courts, lead to serious questions concerning the independence and impartiality of such courts, even where instructions are given to members of a court that they are to act independently. 

26.
The Special Rapporteur is especially concerned about cases where the executive has broad discretionary powers either to refer terrorist suspects to military or special courts,
 or to review or confirm the decisions of these courts, which gives the executive the ultimate control over the accused and the outcome of the trial.
 Individuals accused of the same or similar offences should not be treated with different standards of justice at the whim of the executive. In Kavanagh v. Ireland, the Human Rights Committee found a violation of article 26 of the Covenant (non-discrimination) because of the discretionary nature of the prosecutor’s power to prosecute a case of organized crime before a special criminal court, rather than in a normal trial before a jury.
 

27.
The Special Rapporteur is equally concerned about lower fair trial guarantees that often characterize military and special courts in practice due to prolonged periods of pre-charge and pretrial detention, with inadequate access to counsel, intrusion into the attorney-client confidentiality and strict limitations on the right to appeal and bail.
 Moreover, the Special Rapporteur is concerned that lower procedural and evidential standards in these courts often encourage systematic resort to extralegal practices such as torture to extract confessions of alleged terrorist suspects. The Special Rapporteur welcomes the fact that several countries, such as Algeria and India, have abolished the practice of trying terrorist suspects at special courts and have transferred jurisdiction over terrorism cases back to ordinary courts. 

28.
The use of military tribunals should be limited to trials of military personnel for acts committed in the course of military actions,
 and the trying of any civilians by military should take place only in limited exceptional situations where resort to such trials is necessary and justified by objective and serious reasons such as military occupation of foreign territory where regular civilian courts are unable to undertake the trials.
 The Special Rapporteur reiterates his concern that the possibility exists for civilians to be tried by a military commission at Guantánamo Bay, in the case of persons who might be categorized by the United States as unlawful enemy combatants but who in fact were not directly involved in the conduct of hostilities in an armed conflict.
 


2.
Compensation to victims of terrorism

29.
During his mission to Turkey, the Special Rapporteur was encouraged by the creation by Turkey of one of the few models of systematically addressing the issue of compensation to victims of terrorism. While he recommended as an element of best practice the underlying principles of the Act on the Compensation of Losses Resulting from Terrorist Acts and Measures Taken to Fight Against Terror (Compensation Act), he was troubled by some aspects of its implementation. Despite the judicial nature of the tasks performed by the loss assessment commissions established under the Compensation Act, the commissions are composed primarily of government officials. This, combined with inconsistencies in the award of compensation, and in the admissibility of claims, led the Special Rapporteur to conclude that the compensation mechanisms lacked judicial independence and objectivity.
 Rights of review and appeal to judicial courts are frustrated by delays and thereby discourage recourse to them.
 


C.
Open administration of justice

30.
One of the central pillars of a fair trial under article 14 of the International Covenant on Civil and Political Rights is the open administration of justice, important to ensure the transparency of proceedings and thus providing an important safeguard for the interest of the individual and of society at large.
 While paragraph 1 permits exclusion of the press and public for reasons of national security, this must occur only to the extent strictly necessary and should be accompanied by adequate mechanisms for observation or review to guarantee the fairness of the hearing.
 The Special Rapporteur has therefore been troubled by reports of prosecution applications for the entirety of certain criminal proceedings to be held in camera.
 He further recalls that article 14(1) requires that any judgement must be made public, unless the interest of juvenile persons otherwise requires, or the proceedings concern matrimonial disputes or the guardianship of children.


V.
Aspects of a fair hearing


A.
Privilege against self-incrimination

31.
The privilege against self-incrimination is of relevance to the right to a fair hearing in two contexts. It may be a matter that invokes article 14(3)(g) of the International Covenant on Civil and Political Rights through the conduct of an investigative hearing where a person is compelled to attend and answer questions.
 The issue also arises where methods violating the provisions of article 7 (torture and any other inhumane treatment) are used in order to compel a person to confess or testify. On the latter point, it has been observed that such methods are often used, with a growing tendency to resort to them in the investigation of terrorist incidents or during counter-terrorism intelligence operations more generally.
 Where such allegations are made out, the Human Rights Committee has not hesitated to find a violation of article 14(3)(g), juncto articles 7 or 10.
 

32.
The Special Rapporteur stresses that the practical implementation of article 14 (3)(g) of the Covenant is dependent on safeguards and procedural rules that ban in law and practice statements made involuntarily. The Special Rapporteur is therefore concerned about the deviation of ordinary criminal procedures that appear to create a coercive framework that facilitates confessions, for instance in Sri Lanka and Pakistan, where confessions of “terrorist suspects” made to senior police officers are allowed as evidence in court.
 Experiences from the past, for instance in Northern Ireland,
 have taught that such deviations, especially in combination with prolonged periods of pre-charge detention, have encouraged the use of methods violating the provisions of article 7 (torture and any other inhumane treatment). No statements or confessions or other evidence obtained in violation of article 7 may be invoked as evidence in any proceedings covered by article 14, including during a state of emergency, except when a statement or confession is used as evidence that torture or other treatment prohibited by the provision has occurred.
 It is therefore of concern to the Special Rapporteur that, for instance in Algeria, legislation does not explicitly exclude as evidence confessions obtained under torture,
 and that in trials before military commissions at Guantánamo Bay, testimony obtained through abusive interrogation techniques that were used prior to the Detainee Treatment Act of 2005 may be used as evidence if found to be “reliable” and its use “in the interests of justice”
 and that even though evidence obtained by torture is now categorically inadmissible, evidence obtained by other forms of coercion may, by determination of a military judge, be admitted into evidence.73 

33.
The Special Rapporteur points out that the broader context in which the accused or a witness makes a statement, such as the existence of secret or prolonged arbitrary detention, irrespective of the coerciveness of the actual interrogation, is also of crucial importance to assess the conformity of a statement with article 14 (3)(g).


B.
Evidence obtained in breach of human rights or domestic law

34.
Some countries maintain a strict distinction between admissible and inadmissible evidence, often related to trial before a jury that determines issues of fact on the basis of the trial judge’s instructions on issues of law. In such systems, testimonies or other types of evidence may be excluded from the case by the judge as inadmissible. Other legal systems, typically those based on the civil law tradition, may rely on the theory of free evaluation of evidence, albeit with the exclusion of evidence obtained by torture as the exception. Due to the important role of intelligence in detecting terrorist crimes and the secrecy accompanying methods of intelligence gathering, States may feel tempted to modify their rules concerning the admissibility of evidence presented in terrorism cases. For instance, evidence obtained by warrantless surveillance, possibly in direct contravention of domestic law, may be used in terrorism cases, either on its own or through indirect hearsay testimony. The Special Rapporteur takes the view that, also in respect of evidentiary issues, terrorism must be combated within the framework of the law and that States, and in particular their judicial organs, need to remain vigilant in upholding the position that the use of evidence obtained in breach of human rights or of domestic law renders the trial unfair.
 


C.
Equal treatment and equality of arms

35.
The principle of the equality of arms requires the enjoyment of the same procedural rights by all parties unless distinctions are based on law and can be justified on objective and reasonable grounds, and so long as such distinctions do not entail actual disadvantage or other unfairness to one of the parties.
 The principle is fundamental to safeguarding a fair trial and may engage various particular aspects of article 14, such as access to evidence, participation in the hearing, or representation (these matters are discussed further in this report). It should be noted, in this regard, that the right to a fair trial is broader than the sum of the individual guarantees within article 14, and depends on the entire conduct of the trial.
 Disproportionate aggregation of resources between the prosecution and the defence in terrorism cases is a matter that strikes at the heart of the principle of the equality of arms required in the safeguarding of a fair trial.


D.
Disclosure of information

36.
Article 14(3)(b) of the International Covenant on Civil and Political Rights provides that an accused must have adequate time and facilities for the preparation of his or her defence, and to communicate with counsel of choosing. Determination of what constitutes adequate time and facilities requires an assessment of each individual case, but this must at least include access to documents and other evidence that an accused requires to prepare the defence case.
 All materials that the prosecution plans to offer in court against the accused, or that are exculpatory, must be disclosed to the defence.
 This obligation exists even in the case of classified information which is not provided to prosecution counsel.
 Exculpatory material should be understood as including not only material establishing innocence but also other evidence that could assist the defence, such as indications that a confession was not voluntary. In cases of a claim that evidence was obtained in violation of article 7 of the Covenant, information about the circumstances in which such evidence was obtained must be made available to allow an assessment of such a claim.
 It is therefore important that an accused be provided with information about the circumstances by which all evidence adduced at trial has been obtained so that he or she may know whether to challenge such evidence.
 


E.
Representation

37.
The right to representation involves the right to be represented by legal counsel of choice and the right to self-representation. The right to represent oneself is not absolute and the interests of justice may, in the case of a specific trial, require the assignment of a lawyer against the wishes of the accused. Any restriction of the wish of accused persons to defend themselves must, however, have an objective and sufficiently serious purpose and not go beyond what is necessary to uphold the interests of justice.
 

38.
In the context of the fight against terrorism, limitations upon representation by counsel of choice are sometimes being imposed out of fear that legal counsel may be used as a vehicle for the flow of improper information between counsel’s client and a terrorist organization. This fear is being addressed by States either excluding or delaying the availability of counsel;
 requiring consultations between counsel and client to be electronically monitored, or to take place within the sight and hearing of a police officer,
 or appointing special (chosen by State) counsel in place of the person’s counsel of choice.
 The appointment of such a special legal counsel may also arise where the disclosure of information redacted for security reasons would be insufficient to guarantee a fair trial and allow the person concerned to answer the case. 

39.
Equally, the Special Rapporteur notes with concern that a number of terrorism laws do not explicitly exempt the lawyer-client relationship from the scope of various criminal offences such as material support to terrorism. Where measures are taken to monitor the conduct of consultations between legal counsel and client, strict procedures must be established to ensure that there can be no deliberate or inadvertent use of information subject to legal professional privilege. Due to the importance of the role of counsel in a fair hearing, and of the chilling effect upon the solicitor-client relationship that could follow the monitoring of conversations, such monitoring should be used rarely and only when exceptional circumstances justify this in a specific case.
 The decision to prosecute someone for a terrorist crime should never on its own have the consequence of excluding or limiting confidential communication with counsel. If restrictions are justified in a specific case, communication between lawyer and client should be in sight but not in hearing of the authorities.
 

40.
Generally speaking, there must be a reasonable and objective basis for any alterations from the right to choose one’s counsel, capable of being challenged by judicial review. Any delay or exclusion of counsel must not be permanent; must not prejudice the ability of the person to answer the case; and, in the case of a person held in custody, must not create a situation where the detained person is effectively held incommunicado or interrogated without the presence of counsel.
 The Special Rapporteur was concerned, in this regard, by the Criminal Procedures (Non‑Resident Detainee Suspected of Security Offence) (Temporary Provision) Law 2006 of Israel which, in combination with accompanying regulations, permits a security suspect to be detained for up to 21 days without access to a lawyer or family visits such that a detainee may be held without contact with the outside world for periods that could amount to weeks at a time.
 

41.
According to the wording of article 14(3)(d) of the Covenant, every person has the right to “defend himself in person or through legal assistance of his own choosing”. In situations where counsel is assigned under legal aid, however, the Human Rights Committee has accepted that limitations may be imposed on the right to choice of counsel.
 The question of special advocates has been addressed by British courts and the European Court of Human Rights on more than one occasion. In R (Roberts) v. Parole Board, the House of Lords considered the ability of the Parole Board to appoint special advocates, Lord Carswell taking the view that the compatibility of special advocates with the right to a fair trial is a matter to be assessed in the particular circumstances of each case and that there may be cases where it would not be fair and justifiable to rely on special advocates.
 In a later case concerning the validity of control orders under the Prevention of Terrorism Act 2005 (UK), Lord Bingham of the House of Lords emphasized that, while the assistance that special advocates can give has been acknowledged,
 their use must never undermine the ability of an accused or respondent to effectively challenge or rebut the case against him or her.
 There are real dangers that procedures accompanying the appointment of special advocates (such as the inability to communicate with the client after classified information is provided to the special advocate) frustrate and undermine the ability of a person to instruct counsel for the purpose of answering the case.
 


F.
Standard of proof

42.
As an almost universally recognized principle, the standard of proof applicable to criminal proceedings is that of proof beyond a reasonable doubt, and of the balance of probabilities in civil proceedings. Given the nature of certain terrorism‑related proceedings which fall short of criminal prosecutions, and despite the serious consequences that may follow such proceedings, the Special Rapporteur urges States to carefully consider the applicable standards of proof and whether a hybrid of the two should be applicable. He expresses concern, for example, over the fact that control orders, under the regimes in the United Kingdom and Australia, may be imposed on a simple balance of probabilities but may nevertheless put significant burdens upon a controlled person, including a deprivation of liberty.
 


VI.
Death penalty cases

43.
Article 6 of the International Covenant on Civil and Political Rights prohibits the reintroduction of capital punishment in countries that have abolished it, either generally or in respect of specific crimes such as terrorist crimes.
 As article 6 of the Covenant is non-derogable in its entirety, any other State which seeks to retain the death penalty for terrorist crimes is obliged to ensure that fair trial rights under article 14 of the Covenant are rigorously guaranteed. Given the measures already noted in this report concerning the trial of terrorism offences and related proceedings, the Special Rapporteur therefore emphasizes that any trial for terrorism offences which could lead to the imposition of the death penalty, as well as all stages before the trial,
 and the consideration of appeals on matters of fact and law after the trial,
 must rigorously comply with all aspects of a fair trial. The Special Rapporteur has expressed concern, in this regard, at the ability of military commissions at Guantánamo Bay to determine charges in respect of which the death penalty may be imposed. Given that any appeal rights subsequent to conviction are limited to matters of law, coupled with the various concerns noted by him pertaining to the lack of fair trial guarantees in proceedings before military commissions, the Special Rapporteur has concluded that any imposition of the death penalty as a result of a conviction by a military commission under the Military Commissions Act 2006 is likely to be in violation of article 6 of the Covenant.
 


VII.
Conclusions and elements of best practice 

44.
The right to a fair trial is a fundamental guarantee in both criminal and civil proceedings. Its principles, contained within international human rights treaties and customary law, are applicable to judicial guarantees under international humanitarian law and to procedural guarantees pertaining to extradition, expulsion or deportation proceedings. The right to a fair trial may not be subject to derogation where this would circumvent the protection of non-derogable rights and, even when derogation is permissible, certain fundamental safeguards may not be abrogated by way of derogation. Judicial guarantees under international humanitarian law cannot be subject to derogation. 

45.
All aspects of counter-terrorism law and practice must be in compliance with international human rights law, including the right to a fair trial. Having regard to emerging practices in the fight against terrorism, the Special Rapporteur emphasizes the following basic principles as elements of best practice in securing the right to a fair trial in terrorism cases:


(a)
All persons, regardless of nationality or statelessness, must have access to court in the determination of criminal charges or their obligations in a suit at law. Such access must be without delay and include full review by a higher tribunal of any criminal conviction and sentence. In the case of persons detained in relation to an international or non-international armed conflict, there is a special need for clarity as to the status of any such person, accompanied by the ability to seek a meaningful judicial review of their status and the lawfulness of their deprivation of liberty, entailing the possibility of release. Concerning the listing of terrorist or associated entities, and so long as there is no independent review of listings at the United Nations level, there must be access to domestic judicial review of any implementing measure. A person subject to such measures must be informed of the measures taken and to know the case against him or her, and be able to be heard within a reasonable time by the relevant decision-making body. Those held in detention, including in immigration detention facilities, must have access to a judicial hearing as to the legality of their detention within no longer than 48 hours of being detained. In the case of any period of extended detention occurring outside the context of actual criminal proceedings (such as investigative or preventive detention) the need for continued detention of the person must be regularly reviewed by a judicial authority, which should occur at least every seven days;

(b)
The requirements of independence and impartiality of judges or other persons acting in a judicial capacity may not be limited in any context. Judicial officers must be free from any form of political influence in their decision-making. The use of military courts should be resorted to only in respect of military persons for offences of a military nature, and any hearing before such courts must be in full conformity with article 14(1) of the International Covenant on Civil and Political Rights. The use of special or specialized courts in terrorism cases should be avoided. While the involvement of judicial officers in investigative hearings is not in violation of article 14 per se, the judiciary must retain procedural powers to ensure that such hearings are conducted in accordance with the rule of law and without endangering the independence of the judiciary;

(c)
The right to a fair hearing includes the open administration of justice. Any exclusion of the press or public on national security grounds must occur only to the extent strictly necessary on a case-by-case basis and should be accompanied by adequate mechanisms for observation or review;

(d)
Where any person is compelled to provide information at investigative or intelligence hearings, the privilege against self-incrimination requires that the information obtained at such hearings, or derived solely as a result of leads disclosed, at those hearings must not be used against the person. Law enforcement representatives should not be present during intelligence-gathering hearings and a clear demarcation should exist and be maintained between intelligence gathering and criminal investigations. There may be no circumstances in which the use of evidence obtained by torture or cruel, inhuman or degrading treatment may be used for the purpose of trying and punishing a person. If there are doubts about the voluntariness of statements by the accused or witnesses, for example, when no information about the circumstances is provided or if the person is arbitrarily or secretly detained, a statement should be excluded irrespective of direct evidence or knowledge of physical abuse. The use of evidence obtained otherwise in breach of human rights or domestic law generally renders the trial as unfair; 


(e)
As criminal offences, the prosecution of acts of terrorism should be undertaken with the same degree of respect for the established rigours of criminal law applicable to ordinary offences. The principle of the equality of arms furthermore requires the enjoyment of the same procedural rights by all parties unless distinctions are based on law and can be justified on objective and reasonable grounds, and so long as such distinctions do not entail actual disadvantage or other unfairness to one of the parties;

(f)
All materials that the prosecution plans to offer in court against the accused, or that are exculpatory, must be subject to disclosure. The protection of national security may justify the redaction of information, so long as compensatory mechanisms are adopted to ensure that this does not prejudice the overall right to a fair hearing and to be aware of, and able to respond to, the case; 


(g)
Any delay or exclusion of legal representation on security grounds must not be permanent, must not prejudice the ability of the person to answer the case, and, in the case of a person held in custody, must not create a situation where the detained person is effectively held incommunicado. Measures taken to monitor the conduct of consultations between legal counsel and client must be accompanied by strict procedures to ensure that there can be no deliberate or inadvertent passing on of information subject to legal professional privilege;

(h)
States should take care in prescribing standards of proof applicable to terrorism-related proceedings which fall short of criminal prosecutions and take into account, in that regard, the nature of consequences flowing from such proceedings;

(i)
In countries where terrorist crimes remain subject to the death penalty, the State is obliged to ensure that fair trial rights under article 14 of the Covenant are rigorously guaranteed.
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