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Introduction

The laws of war have historically developed in two separate normative
frameworks. The first is known as jus ad bellum, and refers to the legality of the
resort to war. This area is governed by the UN Charter, as well as international
customary law. The second normative framework is called jus in bello, also
known as International Humanitarian Law (IHL). This area regulates the
manner in which the fightingis conducted, once the warring parties have entered
into an armed conflict. IHL applies in situations of armed conflict, whether
international or non-international in nature. Its main goal is to protect civilians
and other categories of persons who do not participate in the hostilities, as well
as certain objects, from harm inflicted during armed conflicts."' To achieve this
goal, IHL treaties and customary norms define which acts are legitimate and
which are prohibited during armed conflicts. IHL applies equally to all parties
to an armed conflict, regardless of whether they were justified in resorting to
war in the first place.

The most important IHL treaties are the four Geneva Conventions of 1949
and their two Additional Protocols of 1977.> The provisions in these treaties
define the categories of persons and objects which are protected from attacks
during armed conflicts. They also restrict the means and methods of warfare, in
conformity with the principles of distinction, proportionality, military necessity
and humanity. It is noteworthy that acts of “terrorism” are explicitly prohibited
by these treaties,® as are “acts or threats of violence the primary purpose of
which is to spread terror among the civilian population.”* Many of the rules
in these treaties have become customary IHL norms, such as the prohibition
on targeting civilians.




This essay will briefly describe how IHL developed to apply to non-state actors. It will then
ascertain which IHL norms are binding on Hamas in connection with its conflict with Israel.
Finally, it will identify the IHL norms which were violated by Hamas and refer to available
enforcement measures. Areas where normative or institutional developments are thought to

be desirable will be highlighted.

Applicability of IHL Norms to Non-State Actors

Historically, as with other areas of international law, only states were subjects of IHL.® After the
Second World War, the focus of IHL shifted from regulating inter-state relations to protecting
civilians, as reflected by the terminological transformation of “laws of war” into “international
humanitarian law.” To reinforce this shift in focus from a normative perspective, existing IHL
treaties which regulated international armed conflicts were supplemented or replaced by the four
Geneva Conventions of 1949 and the First Additional Protocol of 1977.9 Another significant
change was that, while wars were traditionally fought between states, most armed conflicts
after 1945 were internal (such as civil wars) and involved non-state armed groups. Against this
background, rules that bind parties to non-international armed conflicts, including non-state
actors, were codified in Article 3 common to the Geneva Conventions of 1949 (Common Article
3) and in the Second Additional Protocol of 1977.” Some of these rules have become customary
IHL norms, such as those contained in Common Article 3.* Moreover, additional customary
IHL norms applicable to non-international armed conflicts developed over the years.’

Under international law, non-state actors are bound by customary IHL norms when they become
a party to an armed conflict. Thus, the Appeals Chamber of the Special Court for Sierra Leone
held as follows: “it is well settled that all parties to an armed conflict, whether states or non-
state actors, are bound by international humanitarian law, even though only states may become
parties to international treaties.”!

A comprehensive study published in 2005 by the International Committee of the Red Cross
(ICRC) identifies all existing customary IHL norms, and specifies in which type of armed
conflict they apply."" Interestingly, a large number of the customary norms identified in the
study are applicable in both international and non-international armed conflicts.'* Some scholars
maintain that the gap between the norms which govern international armed conflicts, and those
which govern non-international armed conflicts, is narrowing down as a result of human rights
considerations which call for increased protection for victims of armed conflicts (regardless of
the type of conflict in which they find themselves).'* But at the same time, there still remain
significant differences between these two distinct sets of rules, mainly due to the reluctance of
states to restrict their authority over non-state actors with which they may want to deal under
their domestic law. For example, according to the First Additional Protocol, members of the
armed forces of each party to an international armed conflict have “the right to participate
directly in hostilities.”'* By contrast, the provisions of the Second Additional Protocol (or
Common Article 3) do not explicitly grant fighters of a non-state armed group the right to take
up arms against the state.'

Another distinction between the two sets of rules revolves around the concept of prisoner-of-war
status. Thus, in international armed conflicts, each party’s combatants may be apprehended and
detained by the opposite party until the cessation of hostilities, but the captured combatants
must be granted prisoner-of-war status and cannot be prosecuted for their combat activities.'
By contrast, in non-international conflicts, the state may capture and prosecute the fighters of
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the non-state actor for targeting its soldiers and military objects, or take other measures against
them which are necessary to “defend itself and to reestablish law and order.”'” Still, the state has
to observe, in relation to the captured fighters, the minimum standards of humanity provided
in Common Article 3, but this does not amount to granting them a prisoner-of-war status.'®

The Nature of the Israel-Hamas Conflict

To determine whether IHL applies in a given conflict, that conflict must amount to an “armed
conflict” under IHL. Once the existence of an armed conflict is established, to determine which
IHL norms bind the warring parties, as demonstrated above, the conflict must be classified as
either an international armed conflict (traditionally fought between states) or a non-international
armed conflict (traditionally fought within a state).

The Appeals Chamber of the International Criminal Tribunal for the Former Yugoslavia
(ICTY), in the Tadi¢ case, defined the meaning of armed conflict as follows: “an armed conflict
exists whenever there is a resort to armed force between States or protracted armed violence
between governmental authorities and organized armed groups or between such groups within
a State.”"’

Because Hamas is involved in an armed conflict
with Israel, it is obligated to observe certain norms of
international humanitarian law.

This definition of armed conflict is increasingly applied by institutions and commentators.
For a conflict between governmental authorities and non-state armed groups to amount to an
“armed conflict,” the Tadi¢ case set two additional requirements: that the non-state actors be
sufficiently organized and the conflict sufficiently intense. Without meeting these conditions,
explained the ICTY, the violence will merely amount to “banditry, unorganized and short-lived
insurrections, or terrorist activities, which are not subject to international humanitarian law.”*
In the Boskoski case, the ICTY considered crimes committed in connection with a conflict in
Macedonia, between government forces and the Albanian National Liberation Army (NLA).
Referring to the test established in the Tadic case, the defendants argued that since the acts of
NLA were of a terrorist nature, there was no armed conflict.”’ The ICTY rejected their argument,
finding that the intense and protracted nature of the violence, and the level of organization of
the NLA, rendered the conflict an (internal) armed conflict.” The Tribunal explained that “what
matters is whether the acts are perpetrated in isolation or as part of a protracted campaign that
entails the engagement of both parties in hostilities. It is immaterial whether the acts of violence
perpetrated may or may not be characterized as terrorist in nature.”*

Hamas does not amount to a legitimate government of a recognized state, and is therefore
considered a non-state actor.”* However, it has a high level of organization, with a structured
military force, political and social components, and de facto control over a defined territory,
Gaza. During Operation Cast Lead, the fighting was undoubtedly sufficiently intense to amount
to an armed conflict under IHL, considering the serious clashes between Israeli and Hamas
armed forces. Even in the months (and perhaps years) leading to the operation, the fighting was
quite intense, given the thousands of rockets launched by Hamas fighters towards Israeli towns,
terrorizing and jeopardizing the lives of thousands of Israelis. This extended time-frame clearly
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renders the armed violence “protracted,” although even the three-week period of Operation
Cast Lead is sufficiently long to be considered an armed conflict under IHL.* In this light,
the conflict between Israel and Hamas, in particular since the commencement of Operation
Cast Lead but possibly since an earlier date, qualifies as an armed conflict which entails the
application of IHL. In fact, the Israeli Supreme Court considers that Israel has been in a state
of armed conflict with Palestinian terrorist organizations, including Hamas, since the outbreak
of the Second Intifada in September 2000.?

Hamas fighters who daily targeted Israeli civilians with
rockets, as well as suicide bombers, violated the Geneva
Conventions which prohibit violence towards life and

body of anyone who is not taking part in the hostilities.

Because Hamas is involved in an armed conflict with Israel, it is obligated to observe certain
IHL norms. In order to identify the IHL norms which apply to Hamas, its armed conflict with
Israel must be classified as international or non-international in nature. The Israeli Supreme
Court characterizes the conflict between Israel and Palestinian terrorist organizations, including
Hamas, as international in nature.?” In 2005, the Court based this finding mainly on the theory
that any armed conflict fought in the context of situations of belligerent occupation qualifies
asinternational in nature.”® Until that year, all Palestinian terrorist organizations operated from
areas occupied by Israel, including the West Bank and Gaza.*” But the Court also suggested that
an armed conflict which “crosses the borders of the state” should be considered international,
regardless of its connection to a situation of belligerent occupation.* Based on this point of view,
in 2008, although the Court found that Gaza was no longer occupied by Israel,*! it continued to
regard the armed conflict between Israel and Palestinian terrorist organizations based in Gaza
as international.’®

Furthermore, one of the reasons that some IHL norms are not binding in non-international
armed conflicts (e.g., granting prisoner-of-war status to captured combatants) is to allow the
state to “defend itself and to reestablish law and order” by handling non-state armed groups
under its domestic law.** This rationale does not apply in the context of the Israel-Hamas
conflict, mainly because Israel has no effective or overall control in Gaza and therefore cannot
employ law enforcement measures such as physically apprehending the fighters. This is another
argument in favor of regarding the Israel-Hamas armed conflict as international.**

However, many scholars consider that since Hamas is a non-state actor, the Israel-Hamas conflict
should be considered a non-international armed conflict, regardless of its cross-border nature.*
Moreover, according to most commentators, the position of the U.S. Supreme Court in the
Hamdan judgment is that the conflict between the U.S. and al-Qaeda is a non-international
armed conflict, in contrast to the Israeli Supreme Court’s view that any cross-border armed
conflict is international in nature.*® This is also the view of the U.S. administration.’’
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IHL Norms Violated by Hamas

Asnoted above, there is no consensus on whether the Israel-Hamas armed conflict is international
or non-international in nature, and the law is unsettled in relation to this issue. Therefore, this
essay will consider which IHL norms that apply in both international and non-international
armed conflict may have been violated by Hamas and its members.** It is noted that the same
IHL norms which apply to Hamas, in connection with the Israel-Hamas conflict, also apply to
Israel.

Although Common Article 3 explicitly states that it applies to “armed conflicts not of an
international character,” its provisions are considered to amount to customary IHL norms which
are applicable in both non-international and international armed conflict. The International
Court of Justice (ICJ) explained that these provisions amount to “elementary considerations
of humanity” which apply to any armed conflict.” The ICTY, in adopting this ruling, held that
they reflect “minimum mandatory rules” with respect to which “the character of the conflict
is irrelevant.”* Paragraph 1 (a) of Common Article 3 prohibits violence towards life and body
of anyone who is not taking part in the hostilities.* In this light, it can be safely argued that
Hamas fighters, who daily targeted Israeli civilians by launching Qassam and Grad rockets,
violated the provisions of Common Article 3. If we consider that the armed conflict between
Israel and Hamas started before Operation Cast Lead, in line with the Israeli Supreme Court’s
position,* then suicide bombings and other attacks by Hamas members against civilians also
violated Common Article 3.

Furthermore, as mentioned above, many additional customary IHL norms were identified in the
ICRC study as applicable in both international and non-international armed conflicts.* Based
on publically available reports,* consideration may be required as to whether the following
customary IHL norms were violated by Hamas and its members:

1. The parties to the conflict must at all times distinguish between civilians and combatants.
Attacks may only be directed against combatants. Attacks must not be directed against
civilians.*

2. Acts or threats of violence the primary purpose of which is to spread terror among the
civilian population are prohibited.*

3. The parties to the conflict must at all times distinguish between civilian objects and military
objectives. Attacks may only be directed against military objectives. Attacks must not be
directed against civilian objects.*’

4. Indiscriminate attacks are prohibited. Indiscriminate attacks are those: (a) which are not
directed at a specific military objective; (b) which employ a method or means of combat
which cannot be directed at a specific military objective; or (c) which employ a method
or means of combat the effects of which cannot be limited as required by international
humanitarian law; and consequently, in each such case, are of a nature to strike military
objectives and civilians or civilian objects without distinction.*®

5. The parties to the conflict must take all feasible precautions to protect the civilian population
and civilian objects under their control against the effects of attacks.*

6. The improper use of the distinctive emblems of the Geneva Conventions is prohibited.>
7. The use of weapons which are by nature indiscriminate is prohibited.*’

8. Civilians and persons hors de combat (out of action) must be treated humanely.*
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9. The use of human shields is prohibited.*

10. Each party to the conflict must respect and ensure respect for international humanitarian
law by its armed forces and other persons or groups acting in fact on its instructions, or
under its direction or control.**

In the ICRC study, some of the norms which were found to apply in international armed conflict
were labeled as “arguably” applicable in non-international armed conflict. The ICRC labeled them
in this manner “because practice generally pointed in that direction but was less extensive.”**
The following are such customary IHL norms, the violation of which may be attributable to
Hamas and its militants:

1. Each party to the conflict must, to the extent feasible, avoid locating military objectives
within or near densely populated areas.

2. Each party to the conflict must, to the extent feasible, remove civilian persons and objects
under its control from the vicinity of military objectives.’’

Enforcement Measures at the Level of the Organization

There are measures which can induce compliance with IHL such as providing general education
to all warring parties on IHL, or advising them with regard to the legality of specific acts in
times of armed conflict.*® However, given the nature of armed conflict, it is difficult to prevent
violations of IHL during its course. Thus, most measures employed to enforce IHL are punitive
rather than preventive in nature. Such measures can be applied at the level of the organization
which amounts to a party to the armed conflict (whether a state or non-state actor), and in
some cases at the level of the individual who violates IHL norms.

At the level of the organization (a state or non-state party to an armed conflict), enforcement
measures can be diplomatic or judicial. Available diplomatic measures include, for example,
condemnations by states or UN organs, international pressure on the violating entity to compensate
the victims, and economic sanctions against the violating entity. Judicial measures may include
civil reparation claims before national courts, or, in relation to states, commencement of IC]
proceedings or setting up an International Fact-Finding Commission under the First Additional
Protocol to the Geneva Conventions.>

To employ enforcement measures at the level of the organization, responsibility for the IHL
violations must be attributed to the organization, whether a state or non-state actor. The
responsibility of states for violations of international law is regulated by the “Draft Articles on
Responsibility of States for Internationally Wrongful Acts,” prepared in 2001 by the International
Law Commission (ILC Draft Articles).® In the case of a non-state actor like Hamas, some of
the provisions of the ILC Draft Articles may be relevant in that they clarify that internationally
wrongful acts can be attributed, in certain circumstances, to non-state actors. Thus, Article 10
of the ILC Draft Articles addresses the responsibility of “an insurrectional or other movement,”
providing that when such a movement becomes the “new Government of a State,” or “succeeds
in establishing a new State,” the violations it committed while it was still a movement will be
considered an act of that (new or existing) State. Commentary 16 to Article 10 states:

A further possibility is that the insurrectional movement may itself be held responsible for its
own conduct under international law, for example for a breach of international humanitarian
law committed by its forces. The topic of the international responsibility of unsuccessful
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insurrectional or other movements, however, falls outside the scope of the present articles,
which are concerned only with the responsibility of States.®

The above stipulation suggests that responsibility for IHL violations can be attributed to non-state
actors, but falls outside the subject-matter of the ILC Draft Articles. Indeed, regional institutions,
such as the Inter-American Commission on Human Rights, often attribute responsibility to
non-state armed groups (for example, with respect to the Colombian guerrilla group FARC).
Furthermore, UN resolutions often refer to the responsibility under IHL of non-state actors,
such as the Sudan People’s Liberation Army, Taliban, Hizbullah and others.

Hamas can be held responsible for violations of
international humanitarian law. Individuals can be
charged with criminal responsibility for serious IHL
violations, referred to as war crimes.

Accordingly, Hamas can be held responsible for the above IHL violations, and the following
enforcement measures can be employed in relation to Hamas as an organization:

» condemnations of Hamas by states or UN organs;

» diplomatic pressure on Hamas to compensate the victims;

» economic sanctions against Hamas;

» civil reparation claims before national courts against Hamas.

It may be difficult to employ international judicial enforcement measures, such as bringing a
claim against Hamas before the ICJ, as only states can be subject to such proceedings. Hence,
this area may require further development at the normative and institutional levels in light of
the nature of contemporary armed conflicts.®*

Individual Criminal Responsibility of Hamas Members

As mentioned above, IHL enforcement measures can be employed at the level of the individual.
This is done through imposing criminal responsibility on individuals for serious IHL violations.
The field which deals with individual criminal responsibility under international law is called
International Criminal Law (ICL). Aside from violations of IHL norms, referred to as war
crimes, violations that are criminalized under ICL include genocide and crimes against humanity,
which can be committed during international or non-international armed conflicts, or in times
of peace.

The criminalization of IHL was influenced by the need to find a more effective way to enforce
IHL norms. It started with the creation of the Nuremberg and Tokyo International Military
Tribunals, which established the individual criminal responsibility of the main perpetrators
of the atrocities committed during the Second World War. In the words of the Nuremburg
Tribunal: “Crimes against international law are committed by men, not by abstract entities,
and only by punishing individuals who commit such crimes can the provisions of international
law be enforced.”®
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This process of criminalizing IHL violations continued with the inclusion of provisions in the
Geneva Conventions of 1949 which impose criminal responsibility on individuals who commit
certain acts in violation of the Conventions (grave breaches).** Also the Genocide Convention
of 1948 and the Convention Against Torture of 1984 impose individual criminal responsibility
for violations of international law. Finally, violations of certain IHL norms are criminalized by
the Rome Statute of 1998, which will be addressed in further detail below.

The criminalized violations, also called “international crimes,” can be enforced by national courts
asserting jurisdiction based on a link to the crimes, the perpetrators or the victims, or based
on the principle of universality (also called universal jurisdiction). In addition, international
crimes can be prosecuted by international courts. The trend of establishing international criminal
tribunals to prosecute individuals for IHL violations, which started in Nuremberg, continued
in the mid-1990s with the creation by the UN Security Council of the two ad hoc tribunals -
the ICTY and the International Criminal Tribunal for Rwanda, as well as several UN-backed
courts of a mixed international-national nature. This process peaked with the establishment
in The Hague of the International Criminal Court (ICC), which recently began hearing its
tirst cases. The ICC was created by the Rome Statute of 1998, a multilateral treaty which 108
states have joined so far. International criminal courts and tribunals contribute to general and
specific deterrence as well as to the prevention of certain IHL violations. They also contribute
to the development of IHL norms, through interpreting and applying these norms in individual
cases.

The ICC has jurisdiction over war crimes “in particular when committed as part of a plan or
policy or as part of a large-scale commission of such crimes.”® The Rome Statute criminalizes
violations of Common Article 3 by listing acts which constitute war crimes when “committed
against persons taking no active part in the hostilities, including members of armed forces who
have laid down their arms and those placed hors de combat by sickness, wounds, detention or
any other cause.”” One of these listed acts is “violence to life and person, in particular murder
of all kinds, mutilation, cruel treatment and torture.”*® Thus, the use by Hamas members of
Qassam and Grad rockets in connection with the armed conflict may amount to a war crime
under the Rome Statute. Accordingly, these acts may entail the individual criminal responsibility
of Hamas fighters who committed, ordered or assisted them, or otherwise contributed to their
commission.” These acts may also entail the individual criminal responsibility of Hamas military
commanders and political leaders, under the principle of superior responsibility.”

The following is a list of additional war crimes under the Rome Statute which may have been
committed by Hamas members, and in which case may entail the individual criminal responsibility
of these persons, as well as their military commanders and political leaders:™

» Intentionally directing attacks against the civilian population as such or against individual
civilians not taking direct part in hostilities;”

» Intentionally directing attacks against buildings, material, medical units and transport, and
personnel using the distinctive emblems of the Geneva Conventions in conformity with
international law;”?

» Intentionally directing attacks against personnel, installations, material, units or vehicles
involved in a humanitarian assistance or peacekeeping mission in accordance with the Charter
of the United Nations, as long as they are entitled to the protection given to civilians or
civilian objects under the international law of armed conflict;™
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» Intentionally directing attacks against buildings dedicated to religion, education, art, science
or charitable purposes, historic monuments, hospitals and places where the sick and wounded
are collected, provided they are not military objectives.”

The use of rockets and suicide bombings to attack
civilians may amount to genocide and/or crimes against
humanity.

Asmentioned above, the Rome Statute also criminalizes genocide and crimes against humanity,
regardless of whether they were committed in connection with an armed conflict.” Thus, the
use of Qassam and Grad rockets, as well as other acts by Hamas members which were not
committed in connection with Operation Cast Lead, such as suicide bombings and other attacks
against civilians, may amount to genocide and/or crimes against humanity. For these acts to
qualify as crimes against humanity, it must be established that they were “committed as part
of a widespread or systematic attack directed against any civilian population, with knowledge
of the attack.””” If this requirement is met, the above acts may qualify as the crime against
humanity of murder,” the crime against humanity of other inhumane acts,” and possibly the
crime against humanity of extermination.*® For these acts to amount to genocide, it must be
established that they were committed “with intent to destroy, in whole or in part, a national,
ethnical, racial or religious group, as such.”®' Genocide and crimes against humanity, as in the
case of war crimes, may entail the individual criminal responsibility of Hamas members, and
their military and political leaders.®

The ICC may assert jurisdiction over a crime if the state where the crime occurred (territorial
state) or the state of nationality of the perpetrator is a party to the Rome Statute,® or has
accepted the ICC’s jurisdiction on an ad hoc basis by submitting a declaration under Rome
Statute Article 12 (3). It is noted that in such cases, it is the “situation” and not specific acts by
specific perpetrators that is brought under the jurisdiction of the ICC. In addition, a situation
may be referred to the ICC by the UN Security Council.* In relation to crimes committed by
Hamas members in connection with the Israel-Hamas conflict, it is difficult to identify the
territorial state of the crimes. Should Israel be considered the territorial state, even though it
no longer controls Gaza? Or perhaps the Palestinian National Authority (PNA), which is not
a state, should be considered for this purpose as the territorial state?

Regarding Israel as the territorial state makes sense, especially since the Qassam and Grad
rockets were fired at Israeli towns and hit Israeli victims and property. This argument is even
more valid with relation to other acts of Hamas such as suicide bombings and other attacks again
Israeli civilians, which were committed on Israeli soil.*® However, Israel is not a state party to
the Rome Statute. Even if it joined the Rome Statute now, the ICC will only have jurisdiction
over events which occurred in its territory after Israel joined the Rome Statute.® Nonetheless,
Israel could accept the ICC’s jurisdiction on an ad hoc basis by submitting a declaration under
Rome Statute Article 12 (3). It is noted that if the ICC Prosecutor asserts jurisdiction over the
situation in Gaza, he may decide to examine the legality under the Rome Statute of conduct
by Israeli forces.

The argument that the PNA should be regarded as the “territorial state” is problematic in light of
the plain reading of the Rome Statute which refers to “states” in connection with jurisdictional
considerations. Nonetheless, and despite the reality that it is not a state, the PNA has recently
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lodged a declaration under Rome Statute Article 12 (3), accepting the ICC’s ad hoc jurisdiction.
The ICC Prosecutor has indicated that the question of whether this declaration meets statutory
requirements is currently under consideration.’” Thus, it is up to the ICC to determine the
PNA’s “statehood” for the purpose of asserting jurisdiction over the situation in Gaza, which
will enable it to exercise jurisdiction over crimes committed by Hamas members. Finally, it
is recalled that the UN Security Council may refer the situation to the ICC. Such referral is
sufficient for the ICC to acquire jurisdiction over the Gaza situation, without Israel or the PNA
accepting its jurisdiction.

International crimes, as noted above, can also be prosecuted at the national level. Thus, the
individual criminal responsibility of Hamas members for war crimes, crimes against humanity,
or genocide can be established by national courts. Since it is unlikely that the courts of the PNA
will assume such a task, it is left to Israeli or third state courts to prosecute Hamas members for
international crimes, based on either a link to the crimes or universal jurisdiction. However,
it would be difficult to obtain physical custody of the suspects. This could also be an obstacle
which the ICC may face if it eventually asserts jurisdiction over the situation in Gaza.

Conclusion: The Need for Future Developments

As explained above, in order to best protect civilians and other individuals not taking part in
the hostilities, IHL imposes obligations not only on states but also on non-state actors, such as
individuals and organized armed groups. But it is hard to identify the IHL obligations which
bind Hamas because of the difficulties involved in classifying the Israel-Hamas armed conflict
as international or non-international. Some normative development may be needed to clarify
the state of the law in this respect. In addition, contemporary means and methods of warfare
may require further normative and institutional developments in order to better achieve the
goals of IHL.

Establishing the individual criminal responsibility of Hamas members for their participation
in international crimes also has its challenges. Thus, for example, it may be difficult to find a
forum which will prosecute them, and which can also guarantee their physical presence during
trial. Another difficulty may be to isolate political considerations from judicial processes, in
order to guarantee both an objective decision to initiate criminal proceedings and a fair process.
Accordingly, also in this area normative and institutional developments are desirable.

*  The author is a candidate for PhD, Hebrew University of Jerusalem; LL.M. Columbia University (2003);
Legal Officer at the UN International Criminal Tribunal for Rwanda (currently on leave of absence).
Although this paper was written for the Jerusalem Center for Public Affairs conference, the author is in
no way affiliated with the Jerusalem Center nor does she share its political views. The author thanks Prof.
Yuval Shany, Dr. Roy Schéndorf, Sivan Shlomo, and Gil Limon for their helpful comments.

1 Another goal of IHL is reducing unnecessary suffering of combatants, e.g., by regulating the use of certain
weapons.

2 The Geneva Conventions of 1949 consist of the Geneva Convention for the Amelioration of the Condition
of the Wounded and Sick in Armed Forces in the Field (Geneva Convention I); Geneva Convention for
the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of the Armed Forces at
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Sea (Geneva Convention II); Geneva Convention Relative to the Treatment of Prisoners of War (Geneva
Convention III); and Geneva Convention Relative to the Protection of Civilian Persons in Time of War
(Geneva Convention IV). The Additional Protocols of 1977 include Protocol Additional to the Geneva
Conventions of 12 August 1949 and Relating to the Protection of Victims of International Armed Conflicts
(Additional Protocoll); and Protocol Additional to the Geneva Conventions of 12 August 1949 and Relating
to the Protection of Victims of Non-International Armed Conflicts (Additional Protocol II). Another
important IHL treaty is the Hague Convention and Regulations Respecting the Laws and Customs of War
on Land of 18 October 1907 (Hague Convention IV), which, among other things, regulates situations of
belligerent occupation. In addition, there are IHL treaties which regulate means of warfare, such as the
1980 UN Convention on Conventional Weapons.

3 Article 33 (1) of Geneva Convention IV; Article 4 (2) (d) of Additional Protocol II.
4 Article 51 (2) of Additional Protocol I; Article 13 (2) of Additional Protocol II.

5 This state-centric international order was rooted in the 1648 Treaty of Westphalia. However, non-state
actors are increasingly becoming subjects of international law, with recognized international rights and
obligations.

6 Some of the IHL treaties which existed before 1949 are: Convention for the Amelioration of the Condition
of the Wounded in Armies in the Field, 22 August 1864; Additional Articles relating to the Condition of
the Wounded in War, 20 October 1868; Convention (III) for the Adaptation to Maritime Warfare of the
Principles of the Geneva Convention of 22 August 1864, 29 July 1899; Convention for the Amelioration of
the Condition of the Wounded and Sick in Armies in the Field, 6 July 1906; Convention for the Adaptation
of the Principles of the Geneva Convention to Maritime War, 18 October 1907; Hague Convention (IV)
of 18 October 1907; Geneva Convention for the Amelioration of the Condition of the Wounded and Sick
in Armies in the Field, 27 July 1929.

7 Until 1949, norms applicable to international armed conflicts were applied to intra-state wars only when they
reached a certain threshold of violence and where the non-state party was recognized as a “belligerent.”

8 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. U.S.), Judgment, 1986 IC]J Rep.
14 (Nicaragua Judgment), at 114; Prosecutor v. Tadi¢, ICTY Case No. IT-94-1, Decision on the Defence
Motion for Interlocutory Appeal on Jurisdiction, Appeals Chamber, 2 October 1995 (Tadi¢ Jurisdiction
Decision), para. 102. It is noted that both the ICJ and ICTY held not only that the provisions of Common
Article 3 have become customary IHL norms, but also that they apply in both international and non-
international armed conflict (see discussion below).

9 The Rome Statute of the International Court of 17 July 1998 (Rome Statute) codified some of these
customary IHL norms. The Rome Statute, which criminalizes certain violations of international law, will

be addressed below.

10 Prosecutor v. Sam Hinga Norman, Case No. SCSL-2004-14-AR72(E), Decision on Preliminary Motion
Based on Lack of Jurisdiction (Child Recruitment), 31 May 2004, para. 22.

11 The study was published in two volumes in Customary International Humanitarian Law, eds., Jean-Marie
Henckaerts and Louise Doswald-Beck (ICRC and Cambridge University Press, 2005) (ICRC Study
on Customary IHL). Conveniently, a list of the norms identified in the study is included in Jean-Marie
Henckaerts, “Study on Customary International Humanitarian Law - Annex: List of Customary Rules of
International Humanitarian Law,” 87 Int’l Rev. Red Cross (2005), 198 (Annex to ICRC Study on Customary
IHL). The ICRC, an organization based in Geneva, is considered the “guardian” of IHL. The four 1949
Geneva Conventions and their two 1977 Additional Protocols grant the ICRC the right to carry out
activities such as bringing relief to wounded, sick or shipwrecked military personnel, visiting prisoners
of war, re-establishing contact between members of families separated by conflict, aiding civilians, and
ensuring that those protected by humanitarian law are treated accordingly. The ICRC was responsible for
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