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For the Just War Theory the Principle of Distinction (or of Discrimination) is one of the principles that ought to be adhered to in a war for it to be regarded as a just war, a war that is properly waged and then properly conducted [1]. It is the Principle of Distinction, in its current ethical and legal form, that we would like to discuss in the sequel. Most of our discussion will be a critique of certain aspects of the principle related to combatants, but some constructive suggestions for improvement are also going to be made.


The Principle of Distinction introduces an obligation to discriminate during an international armed conflict between two kinds of circumstance of military activity. Under circumstances of one kind, combatants of one state encounter noncombatants of an enemy state, while under circumstances of the other kind, combatants of one state encounter combatants of an enemy state. Strictly speaking, the required discrimination is not between persons who are combatants and persons who are not, but rather between standards of justification of military actions that affect combatants and standards of justification of military actions that affect noncombatants. Immunity as well as military necessity and proportionality are the major conceptual ingredients of the standards of justification pertaining to noncombatants, while expediency in pursuit of victory and proportionality are the major conceptual ingredients of the standards pertaining to combatants [2]. We will, however, phrase our observations and claims in terms of the distinctions between persons or between persons cum activities.

Much attention has been given in philosophical discussion and legal practice to the idea of the immunity of noncombatants and its implementations. Issues of who is immune from military attacks and under what circumstances have been thoroughly discussed [3]. Much less attention has been paid to the idea of regarding, during an armed conflict, every person in military uniform of an enemy state as a legitimate target of attack. In parts I-IV of the present paper we will review several aspects of the commonly held permissive attitude towards combatants. In parts V-VI we outline a proposal for an alternative conception and make some constructive suggestions.
I

Our natural starting point is the commonly held definition of the notion of "combatant". According to international laws of armed conflict, there are two categories of combatants: one consists of "members of armed forces of a belligerent party (except medical and religious personnel)", the second one of "any other persons who take an active part in the hostilities" [4].

There is a major conceptual difference between the two categories. Whereas persons who are not members of armed forces of a belligerent party are regarded as combatants only if they take an active part in hostilities, persons who are members of armed forces of a belligerent party are regarded as combatants whether they do take active part in hostilities or not.

  This is a puzzling difference. For persons who are not members of an armed force of a belligerent party, suffice it that they do not take active part in hostilities for them to be protected, immune from military attack, while for persons in military uniform of a belligerent party it is not sufficient that they do not take part in hostilities for them to be similarly immune from military attack. Generally speaking, it is prima facie morally puzzling that what counts as a compelling reason for protecting persons who are not in military uniform from jeopardy to their life, health and wellbeing, does not count as a compelling reason for protecting persons in military uniform from the same jeopardy, as caused by the same enemy, when both the former and the latter do not take active part in hostilities. 

An attempt to resolve the puzzle has to rest on a morally significant difference between a person in military uniform and a person not in military uniform, when both are not taking active part in the hostilities. One alleged difference is related to a possible future deployment of such persons in military uniform in a front line, thus turning them into persons who do take part in hostilities. As much as such a future deployment is possible or even probable, it does not help to resolve the puzzle. Assume there are persons not in military uniform who do not take part in present hostilities for whom it is possible, probable or even most probable that at some not very remote point in the future they will take part in hostilities. The latter persons who are not in military uniform are not regarded as combatants, while the former persons who are in military uniform are regarded as combatants, even though for the time being they do not take part in hostilities. Thus, the puzzle has just been removed, so to speak, from the difference in attitude towards persons in military uniform and towards persons not in military uniform, all of whom do not take part in hostilities, to the parallel difference in attitude towards persons in military uniform and persons not in military uniform for all of whom it is possible, probable or even most probable that in the future they will take part in hostilities.


Another alleged difference that can be used in an attempt to resolve that puzzle is that every person in military uniform, who does not take active part in hostilities, presumably supports in some indirect way military activity related to the hostilities, whereas a person not in military uniform who does not take active part in hostilities is usually not presumed to support in some indirect way military activity related to the hostilities.


Again, such an attempt to resolve the puzzle just removes the puzzle from one difference to another one. Assume there are persons not in military uniform who do not take part in hostilities but support in some indirect way military activity related to the hostilities. A police officer whose duty is to facilitate military traffic through towns and villages is an example of such a person. The new puzzling difference is between a person in military police uniform, who is a combatant and may be attacked, and a person in police uniform, who is not a combatant and ought not to be attacked, though both have strictly parallel missions of facilitating military traffic through towns and villages.

Similar puzzling differences emerge from other delineations of combatants or of civilians. In the Christian tradition of Just War, since Augustine, through Thomas Aquinas, to Francisco de Vitoria, the distinction between combatants and civilians was depicted in terms of guilt and innocence. According to Vitoria, for example, "The deliberate slaughter of the innocent is never lawful in itself… [w]rong is not done by an innocent person. Therefore war may not be employed against him." [5] Guilt and innocence were not understood in the strict religious sense of having or not having sinned, but rather in the sense of doing harm or being harmless. [6] However, if being harmless is the criterion of being immune from military attack, then it is not reasonable to assume that no person in military uniform deserves such immunity. Numerous persons in uniform, beyond medical and religious personnel, do no harm and are even harmless, given the nature of their military missions. In a strict sense of doing harm, persons in military uniform who support combat operations but strictly speaking do not take active part in them, such as intelligence officers, are harmless. In a broader sense of doing harm, lending crucial support to persons who do harm is also regarded as doing harm, but there are persons in uniform whose mission is neither in combat nor in lending crucial support to combat. An example would be a JAG (Judge Advocate General) officer whose duty is to prosecute persons in military uniform on grounds of the US Uniform Code of Military Justice or a parallel code. Such an officer does no harm, even in the broad sense of the term. Again, if one regards what such a JAG officer does as indirect support of combat, by direct support of law abiding which is an indirect support of military obedience, then what is the difference between a JAG prosecution officer and a prosecutor in a District Attorney office who lends direct support to law abiding and thereby indirect support to military support [7]?

Yet another similar puzzle emerges from the ICRC interpretation of the delineation of the category of combatants not in military uniform in terms of "taking a direct part in hostilities". According to the ICRC interpretation, direct participation in hostilities "implies a direct causal relationship between the activity engaged in and the harm done to the enemy at the time and the place where the activity takes place" [8]. This is indeed a very narrow delineation of persons who should be regarded as combatants, even though they are not members of a military force, and it provides with immunity from military attack many persons whose activities are related to military activity or war effort, who nevertheless are not members of a military force. The present puzzle is similar to the previous ones. Regular activities of numerous men and women in uniform do not have a "direct causal relationship with harm done to the enemy" in general, "at the time and the place where the activity takes place", in particular. Interesting examples would be military officers in charge of home front defense, who are never involved in doing harm to the enemy, and officers in charge of planning military operations and intelligence officers, who are never involved in doing harm to the enemy "at the time and the place" of their activity [9].  
II

The puzzles we have so far discussed show that the common distinction between two kinds of persons who are not members of a military force, namely those who take active part in hostilities and those who do not, cannot morally justify the broader distinction between those who are members of a military force and those who are not. Hence, attempts to morally justify the Principle of Distinction have to employ some conceptual element in addition to the distinction between those who do and those who do not take active part in hostilities.


A natural philosophical starting point would be what Thomas Nagel described as an "absolutist… principle that hostile treatment of any person must be justified in terms of something about that person which makes the treatment appropriate" [10]. According to this principle, if hostile treatment of a member of a military force is morally justified, there must be something about that person being a member of a military force which makes hostile treatment of that person morally appropriate. We turn now to some attempts to show that the very fact that a person is in military uniform justifies hostile treatment of him or her, unless they are POWs, wounded and helpless or members of medical or religious personnel.


The first view that should be mentioned is expressed by Augustine and later by Hugo Grotius and Emmerich de Vattel who all described soldiers as "instruments" in the hand of their sovereign [11]. Thus, if a person in military uniform is, as a person in military uniform, just a sword, it seems justified to treat him differently than a person who is not a member of a military force. Peasants and swords should not be treated in the same way. However, taking the soldier to play the role of an instrument, say, a sword, is obviously incompatible with the moral principle that Human dignity is inalienable. Protection of human dignity may vary with circumstances, but it is morally self-evident that human beings should never be regarded as merely instruments. Hence, let us assume that a description of persons in military uniform as "instruments" should be taken to be metaphorical, conveying the idea that their actions do not reflect their own will but rather their sovereign's. Still, the difference between them and the peasants does not justify the difference between the permission to freely shed the blood of the former and the obligation to always protect the life and wellbeing of the latter. Morally speaking, nothing warrants a conceptual step of moving from being a subordinate to being a regular legitimate target. We see this observation in practice when we consider, for example, persons in police uniform who are not legitimate targets during hostilities. Why should a person in military uniform be treated differently than a person in police uniform who is also an obedient subordinate of the sovereign but is not taken to justify by his or her being in police uniform a regular extremely hostile treatment?

In a recent discussion of the Principle of Double Effect, we read that "[enemy] civilians ought not to be killed as a side-effect of an action to save one's own combatants, for combatants may be treated as instruments, but civilians remain persons; it is not the case that two combatant lives saved outweigh one civilian life lost" [12]. Leaving aside the topic of the Principle of Double Effect and the utilitarian comparison of lives saved and lives lost, we focus on the claim that "combatants may be treated as instruments, but civilians remain persons". Here the portrayal of a soldier as an "instrument" is not metaphorical. It is meant to convey the preference of civilians over combatants in terms of the difference between persons and instruments. We reject this claim on grounds of the moral principle we have already used, namely: Human dignity is inalienable. Human dignity is inherent and respect for human dignity may never be violated, even though it may take different forms under different circumstances. Respect for the human dignity of combatants should never be violated, even if their life is being jeopardized by their commanders by military necessity considerations during battle, even if they are targeted when it is morally permissible to attack them. Combatants are never instruments. They are persons to exactly the same extent that civilians are persons.

From now on, we will take that moral principle to be a constraint imposed on any attempt to justify the Principle of Distinction in terms of some morally significant trait of every person in military uniform, as such.


An interesting attempt to justify that principle is the theory of forfeiture. A brief presentation of this theory appears in Walzer's Just and Unjust Wars where it takes the form of two principles. First, "[N]o one can be forced to fight or to risk his life, no one can be threatened with war or warred against, unless through some act of his own he has surrendered or lost his rights [for life and liberty]" [13]. Secondly, the act through which combatants forfeit their rights for life and liberty is "simply by fighting… even though they have committed no crime" [14].

However, the theory of forfeiture cannot provide the Principle of Distinction with a sound moral justification. First of all, even if we accept the two principles as stated by Walzer, they do not apply to persons in military uniform who cannot be described as "fighting", that is to say, most of the persons in uniform, who may all be freely attacked, because they are members of a military force.


Secondly, there is no reason to assume that even combatants, in the strict sense, i.e. those who are engaged in fighting or about to be engaged in it, ever experience a mental state, let alone participate in a ritual or a procedure of forfeiture. Every combatant knows that by willingly being a person in military uniform one has undertaken a commitment to obey legal orders and thereby has imposed on one's liberty special restrictions, not shared by persons not in military uniform. Every combatant is well aware of the fact that by willingly being a combatant in the strict sense one has undertaken a commitment to risk one's life under certain combat circumstances. However, there is a huge conceptual and moral gap between undertaking risk and forfeiting right to life and similarly between undertaking obedience and forfeiting right to liberty [15].

The gap is manifest, for example, in the prevalent attitude of combatants and military forces in general to casualties. In a democratic setting, combatants have the ethical and moral right to be rescued when wounded, if a rescue operation is practically possible. This is incompatible with a conception of forfeiture. Moreover, combatants have an ethical and moral right to be treated by their commanders as subjects of an attempt to minimize casualties during hostilities. In a democratic setting, commanders will try to accomplish their missions while doing their best in trying to minimize casualties, not for an instrumental reason of their force protection, but for the fundamental reason of human dignity protection, of respect to the lives of their troops, as a major part of the due respect to the human dignity of their subordinates.

According to Walzer's above-mentioned second principle the membership of a person in a military force (of a state) counts as the membership of the person in the class of persons who have forfeited their rights for life and liberty. However, Walzer does not lend us any reason to justify that principle, i.e. to justify the "counts as"-bridge between being a combatant and being a person devoid of the rights of life and liberty, as if placed outside humanity. Moreover, there are important  examples, in every democratic regime, of persons in certain capacities being given the right to kill other person, under some strictly specified conditions, who are never regarded as ones who have thereby forfeited their own rights for life and liberty. Best examples are police officers everywhere and judges where there is capital punishment. Criminals and their families are in no position to claim they may kill police officers and judges on grounds of some forfeiture "counts as"-argument.

Finally, and not the least importantly, even if we assume that forfeiture takes place, the way Walzer presents it in terms of two principles, there is no reason to assume that it is self-evidently morally justified. What could justify, in the moral setting of a democracy, tolerance of an institution that essentially rests on forfeiture of the most basic rights of life and liberty? A democratic regime will not tolerate voluntary slavery, but military service under conditions of forfeiture seems worse than voluntary slavery, which does not involve a loss of the right to life [16]. Within the framework of a democratic regime, the system of military forces cannot morally rest on a theory or practice of forfeiture.
III
We turn now to an attempt to justify the Principle of Distinction not on grounds of a personal portrayal as instrument or a personal act of forfeiture, but on grounds of the combatant typical form of life.

Hugo Grotius used an interesting expression when he delineated persons who should not be attacked. He spoke about "males, whose modes of life are entirely remote from the use of arms" [17]. Although Grotius regarded "modes of life" as reasons for immunity from military attack, it would be reasonable to assume that modes of life that are not "entirely remote" but rather directly related to "the use of arms" are also relevant to justification of practical attitudes during war. There is, however, an obvious moral difference between a presumption of immunity from attack, on grounds of one "mode of life", and a presumption of being freely attackable, on grounds of another "mode of life". On ordinary conditions, one does not need morally strong arguments for granting immunity from attack, while one ought to have morally compelling arguments for freely attacking persons. Whereas a "mode of life" can provide us with sufficient reasons for a presumption of immunity from attack, a "mode of life" usually does not provide us with a morally compelling presumption of persons being freely attackable. [18]

Such a conceptual difference is often disregarded when attempts to justify the Principle of Distinction are made. An interesting example is the Convention Theory of the immunity of noncombatants from attack. Notice that the term "convention" is importantly ambiguous: there are formal conventions, such as the Geneva ones, and there are informal ones, such as the European hand-shaking convention. The Convention Theory under consideration uses the notion of convention in the latter sense.

 According to this theory, norms of immunity are norms of a convention of combat as a method of conflict resolution. George Mavrodes mentions the famous cases of the fight between David and Goliath in the Bible and the proposed fight between Menelaus and Paris in Homer's Iliad as simple examples of conventional combat [19]. According to such conventions, a victory of a person in a single fight against another one counts as a victory of the party of the former over the party of the latter, because this is the combat convention under the circumstances. Similarly, according to the Convention Theory, POWs are not killed after they surrender, even if they are combatants in the strictest sense of the term. Another conventional norm that pertains to POWs is that they may try to escape and rejoin their comrades during war [20].

The idea of a convention involves three conceptual elements, which are of interest. First, conventions are in some sense arbitrary. The traffic convention of riding cars on the right lane of the road is not in any respect better than the traffic convention of riding cars on the left lane. Secondly, though a convention seems arbitrary, actually it constitutes an optimal solution of some background coordination problem [21]. We have to coordinate car and pedestrian movements. Both the right lane convention and the left lane convention are optimal solutions of that coordination problem. Thirdly, though a conventional norm can be of no independent moral significance, a commonly held convention is often of some moral significance. It does not morally matter whether we have instituted the right lane convention or the left lane convention, but if one of these conventions has been instituted and is commonly held, observing it is of moral significance, for various obvious reasons.

The Convention Theory of war has one merit. It explains the symmetric nature of the norms of jus in bello. Military activities with respect to POWs, for example, are coordinated. Each belligerent party is required by norms of a POW convention to treat POWs, who are members of a military force of an enemy belligerent party, in a certain way, common to all belligerent parties. A system of norms that would try to introduce a differential treatment of POWs according to their, say, national identity, will never be commonly held by all belligerent parties to the same conflict. Differential treatment of POWs according to rank or according to whether they allegedly committed war crimes is commonly held because it rests on norms that can be shown to fit conventions with respect to rank and with respect to participation in atrocities.

However, there is no reason to assume that the Principle of Distinction can be an element of a system of norms that constitute an optimal solution of a military conflict coordination problem, given the attitude it manifests to the lives of persons in military uniform, on grounds of human dignity of combatants and force protection. Think, for example, of an alternative system of norms of armed conflict that would include a Military Academy norm instituting immunity from military attack of military novices and their instructors, as long as their activities are confined to their clearly designated academies. Such a norm would be of value both from the moral point of view of minimizing casualties and enhancing respect to human dignity, in particular human life, and from the point of view of military expediency. Now, a Principle of Distinction that does not include a Military Academy norm is not on a par with a Principle of Distinction that does include such a norm. The choice between them is not arbitrary. There are good moral and expediency reasons for preferring one of them over the other. Hence, the Principle of Distinction in its present form is not a convention in the full sense of the term.

Would the Principle of Distinction emerge as a convention if optimality is sought not with respect to the manifested attitude to lives of persons in military uniform but rather with respect to the manifested attitude towards lives in general? An affirmative answer will have to rest on compelling arguments to the effect that the only way to minimize casualties among human beings in general, that is to say -  among civilians and persons in military uniform, is by taking every person in military uniform to constitute a legitimate target of attack, with the exception of POWs, wounded and helpless or members of medical or religious personnel. However, sound and valid arguments to that effect are impossible. It is not difficult to point out groups of persons in military uniform the exemption of whom from being legitimate targets of attack is not reasonably expected to result in more casualties among civilians or human beings in general during the current hostilities. An apt example would be officers who have been assigned to serve for a certain period as casualty assistance calls officers. Their duty is to maintain all the required relationships between the military branch and unit of a person in military uniform who fell during service and one's family. [22] Although the activities of these officers is significant in contributing to the troops morale, treating them during hostilities in the same way military forces ought to treat medical and religious personnel will have no negative effect on the general efforts to alleviate the calamities of war. The present delineation of persons who may be freely attacked is, then, not optimal, and the Principle of Distinction is, therefore, not a convention.

Assume, however, just for the sake of argument, that the Principle of Distinction is a convention. Would it, thereby, be of moral significance, because it is commonly held? The answer must be cautious. Since the principle introduces a distinction between two groups and two separate standards of proper conduct, the distinction and the standards should each be considered on its own. Whereas the standard of immunity of noncombatants is of some moral significance [23], the standard of persons in military uniform being freely attackable has so far been shown  to be morally indefensible. The moral value of holding a convention is problematic when the norms that constitute it are morally problematic.

It seems now plausible to assume that when the Principle of Distinction is construed as a combat convention, the notion of "convention" is not meant in its deep, philosophical sense, but in some simpler sense that exempts certain elements of it from requirements of moral justification or expediency considerations. This explains Walzer's important remark: "The historical specifications of the principle are, however, conventional in character, and the war rights and obligations of soldiers follow from conventions and not (directly) from the principle, whatever its force… Exactly like law in domestic society, [the rules] will often represent an incomplete or distorted embodiment of the relevant moral principle." [24] Walzer's observation moves us from the Convention theory, which cannot explain and justify the Principle of Distinction, to an Approximation Theory, to which we return in the next part of the paper.
IV
We conclude the present survey of conceptions by briefly discussing an ethical conception. Paul Gilbert views the "principle of civilian immunity not as a general moral principle but as a principle governing the proper performance of a certain role: viz. that of a soldier (or member of the other armed forces)" [25]. Accordingly, the role of combatants as those who have exclusive access to the use of lethal force in conflict between groups "requires general respect for the distinction." [26]

Put differently, the Principle of Distinction can be claimed to be a constitutive part of Military Ethics, which includes a professional ethics of combatants as well as an organizational ethics of persons in military uniform in general. Military Ethics, however, is not an arbitrary pile of principles but rather a conception of proper behavior of persons in military uniform, combatants in particular, and it has a deep structure. It has parts of different kinds. One part is a conception of proper conduct of a person as a member of a profession and as a member of an organization. A second part is a conception of proper conduct of a person as a member of a community of a certain professional identity and a certain organizational identity. A third part is a conception of proper conduct of a person as a citizen of a state that has a regime of a certain nature, such as a democratic one. 

Now, to which of these parts does the Principle of Distinction belong? Obviously, it does not belong to a conception of being a member of a profession in general or an organization in general. Is it related to the professional or organizational identity of persons in military uniform (the second part) or to the nature of a democratic regime (the third part)?
We start with the latter possibility, which is simpler. As much as the Principle of Distinction requires practical protection of noncombatants, i.e. their life in particular and their human dignity in general it is part and parcel of democracy [27]. However, the standard of conduct the Principle of Distinction applies to persons in military uniform, according to which they are freely attackable during war, does not seem to be an instance of any principle of respect for the human dignity and life of members of military forces, in the absence of a compelling moral justification of it.
Gilbert's claim is that the principle is related to the professional and organizational identity of people in military uniform. It is related to their professional identity as combatants or their organizational identity as members of a military force. Such an identity can be characterized in terms of values of certain types [28]: end values, which characterize the nature of the missions of the professional or organizational activity, such as loyalty, responsibility and integrity; means values, which characterize the ways in which the end values are embodies, such as courage and perseverance, discipline and comradeship, in the case of the military forces; and other ones. Is the standard of conduct with respect to persons in military uniform reflected in the end values or means values of military forces, with which we are familiar? The answer is in the negative. On the contrary, if we consider, for example, the Spirit of the IDF: Values and Basic Principles, the code of ethics of the IDF (Israel Defense Force), which is, from a moral point of view, a most explicit code of ethics, we encounter the values of Human Life and what is entitled "Purity of Arms", which is a value of restraint of force, the idea of enemy members of military force being freely attackable turns out to be incompatible with the code of ethics, in particular with its moral elements. Consequently, whereas the immunity from military attack of noncombatants should be a conceptual element of every military ethics in a democratic setting, the Principle of Distinction, which induces a permissive attitude toward the life and dignity of persons in military uniform cannot be a conceptual part of any military ethics in a democratic setting, unless it is shown to be morally justified on grounds of some conception that so far we have not discovered.
V
We turn now from failed attempts to show that the Principle of Distinction, as it appears in presentations of Just War Theory or in a more detailed manner in the international laws of armed conflicts, is morally justifiable, to a possible depiction of the historical introduction, developments and implementations of the Principle of Distinction as significant steps in a process of moral improvement of warfare. Such a depiction makes it possible to draw a distinction between different conceptual elements of the Principle of Distinction, between those that are morally justifiable and those that ought to be improved in order to be morally justifiable on their own. The latter can have present relative moral significance in the sense that deleting them from the principles and laws of international armed conflict would not morally improve the results of warfare in terms of alleviating its calamities but rather conspicuously worsen them.

For the present purposes several conceptual elements of the Principle of Distinction should be examined: (1) the delineation of those persons who are regarded as noncombatants; (2) the norms of immunity of noncombatants; (3) the delineation of combatants; and (4) the norms of free attackability of combatants.

By and large, element (1) has moral significance but it still in need of moral improvement. The very idea of a drawing a distinction between people who do and people who do not take active part in hostilities is of obvious moral significance. Without such a distinction, attacks are prone to result in more calamities than if they are restricted to combatants or some of them only. On the other hand, present delineations are morally unsatisfactory when under consideration are borderline circumstances. One example is that of voluntary "human shields", people who are neither members of a military force nor take active part in hostilities beyond staying in the vicinity of combatants in order to make it practically more difficult for the other belligerent party to attack those combatants. Taking such persons to be noncombatants is morally unjustifiable. Another example is that of a person who is not a member of a military force but every once in a while takes active part in carrying out an attack. Taking such a person to be a noncombatant except for when and where he participates in carrying out an attack is morally unjustifiable as long as the person is presumably actively involved in preparations for yet another attack in which he is going to actively participate.

Element (2) is morally justifiable. It very significantly alleviates the calamities of war. Its implementation is, however, problematic when practical requirements of distinction between combatants and noncombatants are problematic under the circumstances. The Principle of Proportionality allows jeopardizing the life, health and wellbeing of a noncombatant under certain conditions. The core of any application of the Principle of Proportionality with respect to a given planned military action is a decision made by the commander that the military advantage he expects to gain from the planned military action justifies or does not justify the expected collateral damage to human life, health and wellbeing. Under many combat circumstances such a decision is quite difficult to make, given the nature of the comparison under consideration. Moral improvement of the fence, so to speak, that the Principle of Proportionality maintains around the Principle of Distinction requires conceptual improvement of the criteria used in that comparison.

Element (3) is similar to element (1) in including the idea of introducing a delineation that would enhance practical efforts to alleviate the calamities of war. However, as has been shown in previous sections of the present paper, the actual delineation of combatants is far from being morally justifiable and is more than any other element of the Principle of Distinction in need of moral improvement.

Element (4) introduces the notion of "free attackability" which is morally problematic. The underlying assumption is that since under consideration are persons who are members of a military force it is justified to freely attack them, that is to say to attack them without having an additional compelling reason for doing it. We have shown in previous sections of this paper why such an assumption is morally untenable. Moral improvement of element (4) will take the form of restrictions to be imposed on combatant attackability.

Our brief discussion of elements (1)-(4) shows that the Principle of Distinction is of moral significance within an historical process of trying to alleviate the calamities of war. Without drawing a distinction between combatant and noncombatant by means of delineation of these two groups of persons and without the norms of noncombatant immunity wars would result in significantly more calamities. However, the elements are all in need of moral improvement, to which the next stages of the same historical process should be devoted. The trend of confining development to enhancement of noncombatant immunity protection is morally unjustifiable.
VI
If the introduction, development and implementation of the Principle of Distinction have been historical steps in the right direction of moral improvement, then it would be advisable to portray a general goal for the historical process, thus enhancing possible efforts to reach, within the frameworks of Just War Theory and international laws of armed conflict, a better approximation to a moral guidance of decisions related to war, both on the level of waging them and on the level of conducting them.
We are fully aware of the fact that practical developments in this area must be piecemeal in nature and ideals are not going to be instantaneously or easily reached. However, a sense of the right direction towards an historical ideal might be helpful, in particular since developments could reflect political considerations rather than moral ones. [29]

Practical developments can take the form of a new convention or an additional protocol, but it is implausible to assume that some significant development of such a nature is forthcoming. Still, the possibility should be discussed that customary international law will involve developments of moral improvement with respect to the issues discussed in the present paper. Customary international law involves, first, "substantial uniformity of practice by a substantial number of States", and secondly, "a general recognition by States that the practice is settled enough to amount to an obligation binding on States in international law" [30]. Unfortunately, when customary international law in its present state is scrutinized, no morally significant advancement can be found in the rules, even when their compilation rests on a broad understanding of what counts as adequate evidence for a custom. [31]

We turn now to a brief presentation of a conception that does not morally justify the Principle of Distinction, when it is taken to imply that persons in uniform are freely attackable, with a few usual exceptions, but nevertheless does ascribe it the  significance of an historical moral improvement.


As our starting point we use the following moral principles we have already mentioned:

1. Human dignity is inalienable.

2. Hostile treatment of any person must be morally justified in terms of something about that person which makes the treatment appropriate.
3. Moral decisions concerning combatants should be compatible not only with a morally justifiable version of the Just War Theory, which guides activities between the belligerent parties to the armed conflict, but first and foremost with a moral conception of how a democracy ought to treat its own citizens, when in military uniform, particularly when they are conscripts.

According to these principles, when applied to persons in military uniform, for a policy pertaining to persons in military uniform, during a war, to be morally justified, it must be a policy about individuals rather than collectives. Most often it is assumed that in war "it is nations' armed forces which are the agents of the jeopardy" [32]. In a war, the armed forces of a nation stand to the armed forces of an opponent nation as aggressor and defender in a conflict between two individuals. Thus, an ordinary justification of a hostile treatment of a person in a military uniform will include steps that justify a hostile treatment of the armed force in which that person is a member, but then no additional step that would justify a hostile action against an armed force taking the form of a hostile action against a certain member of the armed force. Our starting point principles require that the final step in a moral justification of a hostile action against a person in military uniform be also morally justifiable. Our previous discussion has shown that the fact a person is in military uniform does not, as such, morally justify hostile actions against him or her.

To put it differently, a person in military uniform is always morally justified in taking it for granted that one's commanders, armed force and state owe one a moral justification of whatever happens as a result of one's being a person in military uniform and legally acting on its behalf. Commands, operational procedures, missions, operations and wars should all be morally justified. Every instance of jeopardy to one's life and every restriction imposed on one's liberties have to be morally justifiable. If the state is a party to some international accord or convention that sanctions or tolerates jeopardy to the life or restriction of liberties of persons in military uniform, they should all be morally justifiable. To the extent that a state considers itself committed to some variant of the Principle of Distinction it owes its members of armed forces a binding presentation of it, which is morally justifiable.

In practice, moral justification is not going to take the form of arguments on grounds of a certain philosophical moral theory, be it Aristotelian, Kantian or Utilitarian. The form to be taken for moral justification is going to be of arguments with respect to human dignity and its protection as required by the constitution or fundamental laws of the democratic state involved. [33]

Here is an outline of the principles a democratic state may use in answering its members of armed forces such questions of moral justifiability of military activity. Some of them are self-evidently acceptable and some will be briefly explained and justified.
4. The state builds, maintains and develops a military force, as a necessary means of its major duty of defending its citizens and its regime, in particular the citizens' lives and liberties. Size and nature of the military force varies with circumstances of threat.
5. The state imposes on a person in military uniform ethical values and principles and legal regulations that are compatible with protection of human dignity. They will all be justifiable in terms of the necessity to have a military force of the nature specified by ethics and law [34].
6. The state determines membership in a state military force, under certain circumstances of threat, by fair arrangements of conscription and voluntary service.
7. The state is a belligerent party in an armed conflict, whether it is an international conflict or one that involves non-state opponents, only under circumstances of self-defense [35].
8. The state becomes a belligerent party only as a last resort, proportional step in a conflict. Proportionality considerations take into full account the possibility of casualties among the citizens in military uniform.
9. The state is committed to pursuit of peace with its enemies, if it has any, one of its reasons for it being the protection peace provides to persons in military uniform. The commitment is practically manifest, keenly, regularly and effectively.  
We move now to more detailed principles related to the operation of a military force in a democracy, during war, which will get us closer to issues related to the Principle of Distinction. Presently, we draw a distinction between principles that apply to what a state owes its own persons in military uniform and what it owes enemy persons in military uniform [36]. We start with several self-oriented principles.
10. The armed forces of the state explicitly endorse and practically implement an ethical principle that allows jeopardizing the life of a person in military uniform, whether oneself or one's subordinates, only in combat, in the broad sense of facing enemy forces, or in an attempt to save life of comrades or other citizens.
This principle is actually a necessity principle. There is no moral justification of jeopardizing the life of a person in uniform during military drills or any other military activity, except when it is necessary to face an enemy force or to make an effective attempt to save the life of a citizen in jeopardy, whether in military uniform or not.

11. The armed forces of the state explicitly formulate and practically implement an ethical principle that requires military planning and operation to make all efforts possible in an attempt to minimize casualties among the troops, without compromising accomplishment of the given missions.
Such a principle can be justified on grounds of expediency considerations, but we put it forward as a human dignity protection principle. The difference between the two types of consideration is between a relative consideration that may be overridden by other expediency considerations, such as commander time, and an absolute consideration, which may never be overridden.

12. The armed forces of the state explicitly emphasize and practically nurture the ethical value of comradeship in a way that enhances the commitment on the part of persons in military uniform to assist their comrades when they are unable to rescue themselves.
Comradeship is, indeed, a value of military ethics nurtured in one way or another by all military forces, because it enhances the cohesion of units, which is a psychological necessary condition for the existence and operation of combat units [37]. However, we put it on the list of human dignity protection principles, because comradeship manifests an exemplary humane relationship of care, devotion and responsibility [38].

13. The armed forces, together with related agencies of the state, are committed to a policy of providing combatants with effective protection equipment for usage in combat and with rescue operations, whether military or diplomatic, in case they are captured and held by hostile forces.
The Israeli Markava tank is famous for its construction novelty meant for the protection of the crew. Coalition vehicles in Iraq have a device installed in them to detect and short-circuit explosive devices hidden at road sides with infrared trips attached to the charges. These are just two examples of what can be done in implementation of the principle.


Since distribution of equipment must be preceded by research, development and production, budgetary obstacles abound on the ways of protection equipment. Our present point is that considerations related to such equipment should be regarded as pertaining to fundamental issues of human dignity protection rather than ordinary policies of financial resource allocation.

Persons in  military uniform of the IDF and a few other citizens captured and held by hostile forces have been the subject of some military rescue operations and many long negotiation processes. Israel has had a policy of holding itself responsible to return home every citizen held by a hostile force.  

We turn now to a single enemy-oriented principle that we propose.

14. The armed forces confine their military activities against members of an enemy military force to what is, under the circumstances, justifiable on grounds of military necessity.

Traditional usage of the notion of "military necessity" has had two interesting properties that have weakened its moral significance. First, it was used as a reason for exempting commanders of military forces from the obligation to respect the immunity of civilians or objectives of particular importance. In other words, it was used only under extraordinary circumstances that apparently justified claims of proportionality. Secondly, the meaning of the notion of "military necessity" of actions during war has never been fixed in a morally justifiable and militarily practical way. A military lawyer wrote as recently as 1979 that "like obscenity, military necessity has escaped definition" [39]. The suggested principle proposes not an extraordinary, but an ordinary, actually obligatory application of a conception of "military necessity" [40].

In order to reach an adequate conception of "military necessity" that would be ordinarily applicable and morally justified, we have to use elements that appear in current usages of the notion and incorporate them into an adequate conception. Our starting point would be Rule 8 of the ICRC Customary IHL list: "In so far as objects are concerned, military objectives are limited to those objects which by their nature, location, purpose or use make an effective contribution to military action and whose partial or total destruction, capture or neutralization, in the circumstances ruling at the time, offers a definite military advantage" [40]. Although this is a delineation of legitimately attackable objects, we can use it for delineating military units as well. It is a military necessity, so we propose, to attack a military unit, first and foremost its members, only if by its nature, location, purpose or use it makes a contribution to military action and whose destruction, capture or neutralization, under the circumstances, would be "a definite military advantage".


Secondly, we have to refine the notion of "a definite military advantage". Here we would like to introduce an element taken from an otherwise inadequate definition of "military necessity" as whatever facilitates victory [41]. A military accomplishment is a military necessity, only if it facilitates victory, or in other words, if it significantly contributes to the enemy's submission or conclusive end of hostile activity.

Finally, we would like to take seriously the notion of "necessity" itself. Showing that a certain action is necessary for a certain purpose involves showing that it is a rational action, in the sense of being most effective and at least cost. The action has to be shown to be better than its alternatives in fully accomplishing the mission and in doing it with less casualties among one's comrades, less collateral damage, and also to the extent possible under the circumstances less casualties among persons in enemy military uniform whose death is needless, from the point of view of both military pursuit of victory and efforts to maintain the outcome of victory in  foreseeable future. [42]

VI
In our concluding section we would like to offer a few suggestions more directly related to the Principle of Distinction. [43]

First, we would like to suggest several extensions of the classes of persons in military uniform who are exempted from being freely attackable. The extensions suggested are crafted along the lines of the present exemptions but they are also significantly different. To be sure, we do not assume that there is any practical way of implementing such suggestions in the immediate future. Nevertheless, the suggested extension mark a better stage in the development of Just War Theory and international laws of armed conflict, one closer to moral ideals. Pointing out a mile stone on the way to a desirable end sometimes results in steps taken towards it.

The exemption of medical personnel from being freely attackable can be extended in several plausible ways. Numerous combatant suffer from PTSD. Treating them as soon as possible often significantly contributes to professional efforts to help them both in the short and the long run. Effective treatment involves not only medical personnel but also psychotherapists who are strictly speaking not members of medical personnel. By a natural extension of the idea of exempting medical personnel from being freely attackable, psychotherapists should also be exempted from being freely attackable.

Similarly, extensions of the exemption of religious personnel from being freely attackable can also be reasonably suggested. The simplest extension would involve spiritual counselors who do not represent or even belong to any religious denomination. A broader extension would involve persons in military uniform who render cultural, educational or entertainment services to the troops and even more broadly everyone in military uniform whose services are clearly distinct from professional training, other practical preparations of military activity or services that are crucial to maintenance of military capability such as physical education and training.

We have already mentioned casualty assistance calls officers. They perform special duties within the framework of a system that maintains relationships between the military forces and the families of the persons in military uniform. The services they render are similar in their underlying conception to those provided by chaplains.

Our reasons for introduction of the suggested extensions are obvious: Applying them during military activities will alleviate the calamities of war and military activities of all other types, by rendering certain persons in military uniform immune from being attacked without thereby making it more difficult for a military force to pursue victory and accomplish missions of military necessity. The practicality of the suggested extension will be discussed in the sequel.

In addition to suggestions related to the general conception of exemption from ordinary attitude and treatment, we would like to make some suggestions related to the fundamental conception of distinction. The major idea is to add to the fundamental distinction between persons in military uniform and noncombatant civilians several distinctions among persons in military uniform. As we have already observed, in the present context a distinction is not only a delineation of groups of persons but also an institution of a variety of attitudes towards persons who belong to different groups, in particular attitudes reflected during engagement with enemy forces.

The first distinction we would like to suggest among persons in military uniform is the distinction between persons deployable and persons who cannot be deployed. "To deploy" means, roughly speaking, "to position in readiness for combat", but here we mean by persons "deployed" not only those who are positioned to take part in direct kinetic engagement along a front, but also those who are positioned to participate in hostilities in a way that significantly contributes to military efforts to accomplish necessary missions to gain victory. A major example of persons in military uniform who are not deployable is that of novices who have not undergone sufficient military instruction and training and are therefore unable to significantly contribute to military pursuits of victory.

Under the present understanding and application of the Principle of Distinction, persons who are not presently deployable are either in military uniform or are civilians. The former are freely attackable while the latter are presumably immune from any military attack. The main difference between members of these groups is that those in military uniform have already started being instructed and trained and will within, say, a year become deployable, while civilian have started participating in no such process of instruction and training aimed to render them deployable. This seems to be a significant difference, but to see that it holds no water one has to recall the ability of every civilian to start participating in a process that would render him or her deployable (in the broad sense related not only to combatants but also to everyone able to significantly contribute to military efforts to accomplish necessary missions to gain victory). The similarity between persons in military uniform that are not deployable and civilians is more important than the difference between them: Both groups do not participate in military activity in a significant way. They deserve a similar attitude. Our suggestion is that novices should be treated on a par with civilians as long as they are not deployable because they cannot significantly contribute to military efforts to gain victory by accomplishing certain missions. Notice that where civilian are regularly conscripted the difference between members of those two groups is even smaller: Those who have already been conscripted will become deployable, while many others are going to be conscripted and will become deployable at a later stage, sometimes just a few months later. Under such similarity conditions, any application of what involves the gap between free attackability and immunity from attack would be unjustifiable.


Another way of drawing that distinction, or perhaps a similar one, is by considering conditions under which only persons of certain professions are deployable. In order to acquire any profession a person has to undergo a process that provides one with systematic knowledge, advanced proficiency, firm understanding and professional ethics [44].  All these components of professionalism cannot be instantaneously gained and mastered. During the typically long period of becoming professional, people are unable to provide significant service within the area of the profession they try to acquire. To the extent that significant military activity can be performed only by people who have acquired a military profession of a certain type, persons in military uniform who are not at an advanced stage of their professional studies are not deployable.


The implementation of the Principle of Distinction rested on two pillars: Reciprocity and Practicality. Reciprocity is an issue in political prudence. By imposing the same restrictions on both ourselves and our enemies, assuming mutual compliance to a similar extent by both parties, a state is going to enjoy certain substantial benefits: "I practically respect the immunity of your civilians from military attack, thereby hopefully and even probably gaining your practical respect for the immunity of my civilians from military attack". Prudence supports such a mutual agreement, if it is reasonable to assume the enemy is going to respect it to a very significant extent. The extensions of exemption and the additional distinctions we have just suggested are justified on such grounds of political prudence. Reciprocity seems to obtain for the suggested extensions and distinctions, when they are symmetrically agreed upon and implemented.

Practicality is a more complicated issue than Reciprocity. The latter aspect has to do with the general motivation for adopting the suggested arrangements, but the former aspect requires that reasonable ways be shown for practical implementation of the suggested arrangement. The present implementation of the Principle of Distinction includes, for example, the rather very simple method of distinction between persons wearing military uniforms of certain types and all the other persons. There should be no difficulty in marking additional groups of persons, additional extensions of exemptions and distinction by yet another set of special military uniforms. Another component of the present implementation of the Principle of Distinction involves a physical distinction between military objectives and civil ones. There should be no insurmountable difficulty in dividing objectives into three types: military objectives of deployable forces, military objectives of troops who are not deployable, and civil objectives. It is quiet plausible to assume that the condition of Practicality can also obtain.


A difference in uniform and positions is meant to underlie a difference in attitude to be manifest during hostilities. Our suggestion is to treat persons in military uniform who should be but presently are not exempted from free attackability, as previously delineated, on a par with civilians. Similarly, we suggest that persons in military uniform who are not deployable be treated on a par with civilians. This would have three consequences. First, it would mean that members of these two new groups will be regarded as immune from direct military attack; secondly, members of these groups could suffer casualties, under circumstances of military necessity, when the Principle of Proportionality justifies causing collateral damage among members of these groups when combatants and their positions are attacked; and thirdly, the conditions under which civilian are regarded as taking active part in hostilities would apply to members of these two new groups as well. [45]

The suggested arrangements can be implemented on grounds of the commonly accepted pillars of Reciprocity and Practicality. They would obviously introduce a moral improvement of the Just War Theory and international laws of armed conflict, because they would significantly contribute to new ways of alleviating the calamities of war.
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